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PROCEEDINGS

HON.  SCOTT FULTON:  cood  a f t e rnoon .

A rgumen t  t h i s  a f t e rnoon  w i l l  p roceed  i n  acco rdance

w i t h  t he  Boa rd '  s  O rde r  da ted  March  27  ,  2007  .

As  spec i f i ed  i n  t ha t  O rde r  each  s i de  w i l l

have  30  m inu tes ,  and  f i ve  m inu tes  a l l o t t ed  t ime  f o r

rebu t t a l  .  Counse l  f  o r  Appe11ee ,  , Jacob  Adams ,  w i l l

pa r t i c i pa te  t oday  by  v i deo  con fe rence ,  bu t  t he

a rgumen t  w i l l  p roceed  i n  t he  same  manne r  as  i f  bo th

pa r t i es  we re  phys i ca l l y  p resen t  be fo re  t he  Boa rd .

Wh i l e  we  no  doub t  bene f i t  f r om you r

p repa red  remarks ,  w€  t r us t  t ha t  you  w i l l  app rec ia te

the  p r ima ry  va lue  o f  o r  a l l  a rgumen t  t o  t he  Boa rd  i n

b r i ng ing  f u r t he r  c l a r i t y  t o  ou r  unde rs tand ing  o f  t he

a rgumen ts  p resen ted  i n  t he  b r i e f s .

Ready  t o  beg in?

MR.  RYAN:  Yes ,  You r  Hono r .  I  am  Mark

Ryan ,  and  I  have  w i t h  me  a t  counse l  t ab le  Ga ry

. f ones i  o f  t he  O f f i ce  o f  En fo r cemen t  Comp l i ance  o f

EPA  and  a l so  Kev in  M ino l i  o f  t he  O f f i ce  o f  Gene ra l

Counse l .

THE COURT:  You  w i l l  be  p resen t i ng  t he

Acn-FEoERAL Rsponrnns, INC.
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en t i r e  a rgumen t  t hough ,  Mr .  Ryan?

MR.  RYAN:  Yes ,  I  w i l 1 .

HON.  SCOTT FULTON:  Counse l  f o r  Appe l1ee ,

Mr .  Adams .

MR.  T . J .  BUDGE:  Yes ,  You r  Hono r ,  f f i y  name

is  T . , J .  Budge ,  I  w i l l  be  p resen t i ng  t he  a rgumen t ,

and  w i t h  me  a t  counse l  t ab le  i s  Randa l l  C .  Budqe -

HON.  SCOTT FULTON:  Ve ry  we l1 ,  t hank  you ,

Mr .  Budge ,  and  we l come .

MR.  T . J .  BUDGE:  Thank  you .

HON.  SCOTT FULTON:  W i thou t  f u r t he r  ado

then ,  Mr .  Ryan ,  1 rou  may  p roceed ,  and  i f  you  cou ld

beg in  by  i nd i ca t i ng  wha t  you  p l ans  a re ,  do  you  w i sh

Eo  rese rve  t ime  f o r  r ebu t . t . a l ?

MR.  RYAN:  You r  Hono r ,  y€s ,  f  wou ld  l i ke

to  r ese rve  f i ve  m inu tes  f o r  r ebu t t a l  i n  t he  case .

I  w i l l  add ress  t he  t h ree  i s sues  t ha t  we re

ra i sed  by  t he  boa rd  a t  i t s  o ra l  a rgumen t  O rde r ,  and

I  d i d  come  today  p repa red  t o  t a l - k  abou t  any  o the r

i ssues  t ha t  a re  re l evan t  t o  t he  Boa rd ' s  i s sue  t oday .

I  wou ld  l i ke  t o  s ta r t  o f f  by  say ing  t ha t

t he  case  began  i n  t he  summer  o f  2001 ,  w i t h  Responden t

Acr-FEoERAL RnponrnRs, Irrrc.
Nationwide Coverage
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bu l l doz ing  a  po r t i on  o f

i n  sou theas t  I daho ,  and

o f  cons t ruc t i ng  a  road

equ ipmen t  f r om one  road

impoundmen t  t o  se rve  as

w i t hou t  t he  bene f i t  o f

Po t t e r  C reek ,  a  sma l1  c reek

in  do ing  so  w i t h  t he  pu rpose

c ross ing  t o  move  h i s  f a rm

to  ano the r  and  t o  bu i l d  an

a  f i sh  pond .  He  d i d  so

a  Sec t i on  404  pe rm i t  i s sued

by  t he  Co rps  o f  Eng inee rs .

Th i s  was  t he  summer  o f  2001 .  F i ve  yea rs

l - a te r  i n  t he  summer  o f  2005 ,  w€  wen t  t o  hea r i ng  on

, Ju I y  27Lh ,  2005 .  S i x  bus iness  days  p r i o r  t o  t he

hea r i *g ,  on .Tu l y  19 ,  2005 ,  t asponden t  f i l ed  a  Mo t i on

to  D i sm iss  a l l eg ing ,  asse r t i ng  f o r  t he  f i r s t  t ime  i n

the  case  t ha t  t he  Sec t i on  404 ( f )  ( f )  (E )  f a rm  road

exemp t i on  app l i ed .

To  wh i t t l e  down  the  i s sues  be fo re  t he

Boa rd  t oday  a re ,  L ,  d i d  he  t ime l y  r a i se  t he  404 ( f )

de f  ense  and  2 ,  d i d  t he  Admin i s t r a t i ve  Law  , f udge ,  ds

p res id i ng  o f f i ce r  i n  t h i s  case ,  p rope r l y  p l ace  t he

bu rden  on  h im ,  t he  Responden t ,  t o  p rove  by  a

p reponde rance  o f  t he  ev idence  t ha t  he  me t  t he

requ i remen ts  he  was  asse r t i ng  o f  t he  404  ( f )  ?  The

answer  t o  bo th  ques t i ons  a re  no .

Acn-FnoERAL RrponrnRs, INc.
Nationwide Coverage
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F i r s t ,  w i t h  r espec t  t o  t he  wa i ve r

a rgumen t ,  he  d i d  no t  t ime l y  r a i se  t h i s  de fense ,  and

EPA was  seve re l y  p re j ud i ced  i n  h i s  l a t e  asse r t i on  o f

t he  404  ( f )  de fense .

HON.  EDWARD REICH:  As  I  unde rs tand  i t

you r  a rgumen t  i s  he  i n  f ac t  wa i ved  t he  de fense  by

no t  r a i s i ng  i t  i n  t he  Answer?

MR.  RYAN:  He  wa i ved  t he  de fense  by  no t

ra i s i ng  i t  i n  t he  Answer  and  by  no t  asse r t i ng  i t  t he

p rehea r i ngs ,  p f  u ra l - ,  he  had  t h ree  o f  t hem,  and  by

no t  r a i s i ng  i t  s i x  bus iness  days  p r i o r  t o  t he

hea r i ng .

HON.  EDWARD REICH:  Cou l -d  he  have  f  i l ed  a

Mo t i on  t o  Amend  h i s  Answer ,  unde r  22 . ! 5 ,  as  l - a te  as

s i x  bus iness  days  be fo re  t he  hea r i ng?  I  am su re  you

wou ld  have  opposed  i t .

MR.  RYAN:  Yes .

HON.  EDWARD REICH:  Bu t  unde r  t he

regu la t i ons  he  cou ld  have  f i l ed  t ha t ,  cou ld  he  no t?

MR.  RYAN:  Ce r ta i n f y ,  he  cou ld  have  f i l ed

any  mo t i on  he  wan ted ,  You r  Hono r .

HON.  EDWARD REICH:  And  i f  we  had  t he  ALJ

Acn-FnoERAL RgponrERS, INC.
Nationwide Coverate

202-y7-37W w3w6



CR
DRT

1

z

3

4

5

7

8

9

1 0

1 1

I 2

1 3

I 4

1 5

7 6

I 7

1 8

1 9

2 0

2 T

2 2

had  g ran ted  i t  t hen  i t  wou ld  no  l onge r  have  been

wa i ved  as  a  de fense?

MR.  RYAN:  f  do  no t  en t i r e l y  ag ree  w i t h

tha t ,  no .  I  wou ld  t h i nk  i t  wou ld  s t i l l  have  been

wa i ved .  I f  I  had  been  f aced  w i t h  t ha t  s i t ua t i on ,

wh i ch  I  was  no t ,  I  wou ld  have  ce r t a i n l y  opposed  t he

mo t i on ,  i f  f o r  no  o the r  r eason ,  f o r  t he  pu rposes  o f

j ud i c i a l  economy .

Th i s  i s  an  ou t  o f  t own  hea r i *g ,  we  have

go t  cou r t  r epo r te r s  l i ned  up ,  we  have  go t  my

co -counse l  f l y i ng  i n  f r om Sea t t l e ,  t he  j udge  f l y i ng

f rom Wash ing ton ,  D .C .  I  don ' t  be l i eve  a  s i ng le

w i t ness  i n  t h i s  case ,  dc tua l l y  pe rhaps  one ,  l i ved

l i ke  r i gh t  a round  Poca te l l o .

HON.  EDWARD REICH:  I  unde rs tand  wha t  vou

a re  say ing ,  bu t  I  am  j us t  t r y i ng  t o  unde rs tand  *nO

you  obs t ruc t  t h i s  I f ,  no t  w i t hs tand ing  a l l  o f

t ha t ,  t he  AL ,J  had  g ran ted  t he  Mo t i on  t o  Amend  t he

Answer  so  t ha t  t he  Answer  as  Amended  i nc l uded  t h i s

de f  ense ,  on  wha t  bas i s  wou l -d  you  s t i l 1  say  i t  was

la te?

M R .  R Y A N : I  wou l -d  say  i t  was  l a te

AcE-FEoERAL RspoRrsRS, INC.
Nationwide Coverage
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because ,  number  l ,  s i x  bus iness  days  f r om hea r i ng  we

a re  p repa red  t o .go  and  he  can ' t  wa i t  un t i l  t he  l as t

m inu te  t o  r a i se  an  en t i r e l v  new  de fense .

I n  t he  a l t e rna t i ve ,  hypo the t i ca l l y  i f  I

was  f aced  w i t h  t h i s  s i t ua t i on ,  wh i ch  f  wasn ' t ,  I

wou ld  have  asked  f o r  an  ex tens ion  o f  t ime ,  t o  move

the  hea r i ng  down  the  road ,  because  I  s imp l y  cou ld

no t  p repa re  a  case  f o r  r ebu t t a l  o f  a  de fense  t ha t

had  no t  been  ra i sed .

HON.  SCOTT FULTON:  D id  you  ask  f o r

ex tens ion  o f  t ime?

MR.  RYAN:  I  d i d  no t  ask  f o r  an  ex tens ion

o f  t ime ,  You r  Hono r .  I  f i l ed  a  Mo t i on  t o  S t r i ke  t he

la te - f i l ed  Mo t i on  t o  D i sm iss .  The  dead l i ne  f o r

d i spos i t i ve  mo t i ons  i n  t h i s  case  was  i n  , June  2005 .

S i x  weeks  I a te r ,  on  t he  eve  o f  t r i a l ,  s i x  weeks

a f t e r  t he  dead l i ne  f o r  d i spos i t i ve  mo t i ons ,  he  f i l ed

a  Mo t i on  t o  D i sm iss  and  ra i ses  f o r  t he  f i r s t  t ime  i n

the  l i t i ga t i on ,  t h i s  de fense .

Pu t  you rse l f  i n  my  pos i t i on .  As  a

p la i n t i f f  i t  pu t s  me  i n  a  ve ry  d i f f i cu l t  pos i t i on  t o

have  an  en t i r e l y  new  de fense  ra i sed .  I  had  a

Acn-FEoERAL Rsponrnns, IwC.
Nationwide Coverage
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cho i ce .  I  made  my  cho i ce  t o  f i l e  a  Mo t i on  t o  S t r i ke

on  t he  g rounds  o f  h i s  hav ing  m issed  t he  dead l i ne  f o r

d i spos i t i ve  mo t i ons  by  s i x  weeks .  Tha t  i s  no t  t he

on l y  dead l i ne  he  me t  i n  t h i s  case .

And  I  was  seve re l y  p re j ud i ced  i n  hav ing ,

one ,  t o  d rop  my  p repa ra t i on  f o r  t he  case  I  was

p repa r i ng  f o r ,  wh i ch  p rev ious  t ha t  da te  had  f ocused

on  Wa te rs  o f  t he  Un i t ed  S ta tes ,  r ea l  pa r t y  i n

i n te res t ,  I  was  p repa r i ng  f o r  t ha t .

I  had  t o  d rop  eve ry th i ng  I  was  do ing  i n

tha t  p repa ra t i on ,  and  f ocus  on  t h i s  mo t i on  t ha t  he

f i t ed  1a te ,  and  a l t e rna t i ve l y ,  s t a r t  p repa r i ng  a

who le  new  rebu t t a l  t o  a  who l -e  new  de fense  i n  t he

case  wh i ch  was  schedu led  f o r  t he  nex t  Wednesday .

HON.  EDWARD REICH:  I n  you r  v i ew  i f  t he re

i s  a  wa i ve r ,  i s  i t  se l f - execu t i ng ,  does  i t

au toma t i ca l l y  a t t ach  o r  i s  t he i r  d i sc re t i on  on  a  t he

pa r t  o f  t he  AL ,J  t o  e i t he r  t r ea t  i t  as  wa i ved  o r  no t

t r ea t  i t  as  wa i ved?

MR.  RYAN:  I  t h i nk  t he re  i s  c l ea r l y

d i sc re t i on ,  You r  Hono r .  And  t he  Boa rd  has  he Id ,  i n

a  se r i es  o f  cases ,  Laza rus ,  Ca r ro l l  O i1 ,  a l l  o f

AcE-FEoERAL REponrnRS, INC.
Nationwide Coverage
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t hose  cases ,  i n  i n t e rp re t i ng  22 .15 (b )  wh i ch  requ i res

the  de fendan t  t o  asse r t  h i s  Answers ,  t hey  say  t hey

have  shown  the re  was  l eeway  wou ld  be  g i ven  unde r

ce r t a i n  c i r cums tances  whe re  no  p re j ud i ce  i s  shown .

HON.  EDWARD REICH:  So  by  l ook ing  a t  t he

wa i ve r  a re  we  l ook inq  a t  wha t  t he  A I r , J  abused  h i s

d i sc re t i on  i n  no t  t r ea t i nq  i t  as  wa i ved?

MR.  RYAN:  Yes ,  t ha t  wou ld  be  co r rec t .

HON.  KATHIE  STE IN :  Can  you  i n te rp re t  t he

ALJ  '  s  dec i s i on  as  i n  e f  f  ec t .  r u l i ng  on  you r  Mo t i on  t o

S t r i ke  and  conc lud ing  t ha t  t he re  i s  no  p re j ud i ce?

MR.  RYAN:  I  am so r r y r  1 rou  cu t  ou t .

HON.  KATHIE  STE IN :  f  am  so r r v  abou t  t ha t .

Can  you  i n  e f  f  ec t  i n t e rp re t  t he  AL ,J '  s  dec i s i on  as

e f f ec t i ve l y  imp l i c i t l y  r u l i ng  on  you r  Mo t i on  t o

S t r i ke  and  ru l i ng  aga ins t  Agency  on  t he  mo t i on?

MR.  RYAN:  No ,  and  t he  reason  I  wou ld  no t

i n te rp re t  t he  i n i t i a l  dec i s i on  t ha t  way  i s  t ha t  he

spec i f i ca l l y  r u l ed  on  t he  Mo t i on  t o  S t r i ke  a t  t he

ou t se t  o f  t he  hea r i nq  f r om the  bench .  I  f i l ed  a

Mo t i on  t o  S t r i ke  on  , Ju1y  2Ls t ,  two  days  a f  t e r  t he

Mo t i on  t o  D i sm iss  was  f i 1ed . .  I  t h i nk  I  f i l ed  my

Acs-FnoERAL REponrrRS, INC.
Nationwide Coverage
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Mot ion  t o  S t r i ke  t he  same  day  I  r ece i ved  h i s  Mo t i on

to  D i sm iss .

The  j udge  d i d  no t  r u l e  on  i t  p r i o r  t o

a r r i v i ng  i n  Poca te l l o  f o r  t he  hea r i ng .  A t .  t he

ou t se t  o f  t he  hea r i ng  f  asked  t he  j udge ,  you r  Hono r ,

do  you  i n tend  t o  r u l e  on  my  Mo t i on  t o  S t r i ke?  He

d id ,  and  t ha t  j - s  i n  t he  reco rd  and  I  c i t ed  i t  i n  my

b r i e f .

HON.  KATHIE  STE IN :  Tha t  i s  whe re  he

d i scussed  he  ru l ed  aga ins t  you?

MR.  RYAN:  Tha t  i s  co r rec t ,  You r  Hono r ,

and  he  d i d  no t  aga in  r ev i s i t  t he  i s sue  i n  h i s

i n i t i a l  dec i s i on .

HON.  KATHIE  STE IN :  Does  he  eva lua te  t he

i ssue  o f  p re j ud i ce  i n  t he  way  i n  wh i ch  you  had  t o  go

fo rwa rd?

M R .  R Y A N :  H e  d o e s  n o t  e v a l u a t e  p r e j u d i c e

a s  f a r  a s  I  k n o w .

HON.  SCOTT FULTON:  Wha t  f  wou ld  say  i s

t ha t  a  pe rson  i n  you r  pos i t i on  m igh t  have ,  i n

add i t i on  t o  mov ing  t o  s t r i ke  a rgued  i n  t he

aL te rna t i - ve  f  o r  an  ex tens ion  o r  con t i nuance  o f  t he

Acr-FEoERAL REponrnRS, INC.
Nationwide Coverage
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ev iden t i a r y  hea r i r g ,  bu t  you  d i d  no t  do  t ha t ,

co r rec t  ?

MR.  RYAN:

I  f e l t  qu i t e  s t r ong l y

dead l i ne  f o r  d i spos i t

I  d i d  no t  do  t ha t ,  You r  Hono r .

t ha t  he  had  m issed  t he

i ve  mo t i ons .  Dead l i nes  have  t o

mean  some th ing .  They  a re  no t  supposed  t o  be

p rocedu ra l  n i ce t i es ,  t hey  a re  t he re  f o r  a  r eason ,  Eo

pu t  us  on  no t i ce  o f  wha t  we  a re  go ing  t o  t r i a l  on .

And  he  m issed  h i s  dead l i ne  by  s i x  weeks ,  one .

And  two ,  he  wa i t ed ,  desp i t e  hav ing  go t t en

counse l  i n  t h i s  case ,  s i x  mon ths  p r i o r  t o  f i l i ng  o f

t he  Comp la in t  i n  t h i s  case ,  and  t ha t  i s  i n  t he

reco rd ,  t ha t  counse l  became  i nvo l - ved  i n  t h i  s  case

s i x  mon ths  p r i o r  t o  f i l i ng  t he  Comp la in t ,  and  he

wa i t ed  un t i l -  s i x  days  p r i o r  t o  t he  t . r i a l  t o  r a i se

the  de fense  t ha t  cou ld  have  u l t ima te l y  d i sposed  o f

t h i s  case .

HON.  SCOTT FULTON:  Can  you  p l ease  b r i e f l y

rev i ew  fo r  us  t he  na tu re  o f  t he  p re j ud i ce  t ha t  t he

Reg ion  su f f e red  he re .  Wha t  wou ld  have  happened

d i f f e ren t l y  had  t he  Reg ion  had  t ime  t o  p resen t  i t s

rebu t t a l  case .

Acn-FSoERAL Rnponrens, INC.
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MR.  RYAN:  Yes ,  Sec t i on  401 - ,  excuse  me

Sec t i on  404 ( f )  ( 1 )  (E )  i s  t he  re l evan t  s t a tu to r y

p rov i s i on  f  o r  t he  f  a rm  roads  i s sue  .  The  app l  i cab l - e

s ta tu tes  f o r  t he  regu la to r y  p rov i s i on  a re  f ound  a t

33  C .  F .  R .  323  .  a  ( a )  Those  a re  t he  re l evan t

regu la to r y  p rov i s i ons  f o r  imp lemen t i ng  t he  f a rm  road

exemp t i on  unde r  t he  s ta tu te ,  and  t he  A -6  f a rm  road

exemp t i on  f ound  i n  t he  Co rps '  r egu la t i on  has  15

requ i remen ts .  The re  a re  15  e l emen ts  t o  t ha t

de fense .

Aga in ,  t h i s  i s  a  de fense  wh i ch  t he

responden t  bea rs  t he  bu rden .  Case  l aw  i s  qu i t e

c l ea r  on  t ha t .  He  c i t es  no  case  l aw  t o  t he

con t ra r y .  The  Responden t  bea rs  t he  bu rden  o f  p roo f

on  show ing  15  e l - emen ts  o f  t he  323 .4  (a )  ( 6 )  f a rm  road ,

exemp t  i on  .

So  he  wou ld  have  t o  come  i n ,  i n t o  t he

hea r i ng  and  pu t  i n t o  t he  reco rd  f ac t s  t ' o  suppo r t

each  o f  t hose  15  e l emen ts .  I f  he  we re  t o  accomp l i sh

tha t ,  and  aga in  i f  you  l ook  a t  C .F .R .  22 .24 (a ) ,  t he

bu rden  o f  pe rsuas ion ,  t he  bu rden  o f  p resen ta t i on

unde r  a f f i rma t i ve  de fense .  i s  on  t - he  responden ts ,

Acn-FEoERAL REponrnRS, INC.
Nationwide Coverage
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w h i c h  m u s t  b e  a s  i n  S e c t i o n  B  o f  t h a t  s e c t i o n ,  m u s t

be  p roved  by  p reponde rance  o f  t he  ev idence .

So  he  has  t o  come  i n  and  make  t ha t

show ing .  I f  he  makes  t ha t  show ing  by  p resen ta t i on ,

he  accomp l i shed  h i s  p resen ta t i on  o f  ev i dence  and

pe rsuas ion ,  t he  bu rden  wou ld  t hen  sh i f t  t o  me  t o

rebu t  t ha t ,  t o  t r y  and  push  i t  back  ove r ,  ds  my  l aw

p ro fesso r  sa id ,  t o  ge t  i t  pas t  t he  50  ya rd  l i ne ,  so

we  d id  have  t he  bu rden  o f  p roo f .

Then  wha t  I  wou l -d  have  t o  show ,  f ac tua l l y

show  to  r ebu t  t hose  15  e l emen ts ,  and  t ha t  i s  whe re

the  p re j ud i ce  a r i ses .  Spec i f i ca l l y  t o  t ake  one

examp le ,  wh i ch  wou ld  be  v i i  unde r

HON.  EDWARD REICH:  I f  you  show  de f i n i t e l y

t ha t  i t  de fea ted  even  one  o f  t he  15  e l emen ts ,  i n

you r  v i ew  wou ld  t ha t  be  su f f i c i en t?

MR.  RYAN:  Yes  -

HON.  EDWARD REICH:  So  you  don ' t  r ea11y

have  t o  r ebu t  a l -  1  15  ?

MR.  RYAN:  No ,  t ha t  i s  co r rec t ,  you r

Hono r ,  you  don ' t  have  t o  r ebu t  a l l  15 .  I f  he  f a i l s

t o  ca r r y  t he  bu rden  on  6n1 r . r  c rne  he  f  a i l s  t o  make

Acg-FEpERAL RnponruRs, [NC.
Nationwide Coverage
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h i s  case  on  t he  404 ( f )  exemp t i on .

Bu t ,  f o r  examp le ,  as  a  l i t i ga to r  I  am  no t

go ing  t o  go  i n  p repa red  t o  j us t  r ebu t .  one ,  I  am  go

to  be  p repa red .  t o  r ebu t  a l l  15 ,  i f  f  am  do ing  my  j ob

r i gh t .  And  by  way  o f  ana l  ogy ,  I  can  l ook  a t  t he

case  f  have  t o  p rove  aga ins t  p l a i n t i f f .  I t  i s  a

C lean  Wa te r  Ac t  case .  I  have  t o  p rove  by  a

p reponde rance  o f  t he  ev idence  a l l  f i ve  e l emen ts  o f

t he  C lean  Wa te r  Case ;  d i scha rge  o f  a  po l l u t an t  f r om

a  po in t  sou rce  by  a  pe rson  t o  a  wa te r  o f  t he

Un i t ed  S ta tes .  I f  I  f a i l -  t o  pu t  t he  f ac t s  i n  t he

reco rd  t o  suppo r t  any  o f  t hose  e l emen ts ,  f  l o se .

And  consequen t l y ,  he  mus t  do  t he  same .

And  i f  he  does  i t ,  t he  bu rden  sw i t ches  me  to  r ebu t .

So ,  f o r  examp le ,  unde r  v i i ,  f r ee  passage  aqua t i c

l i f e ,  f o r  examp le ,  t he  j udge  f ound  we  d id  no t  p rove

the re  was  aqua t i c  1 i f e ,  i n  t he  i n i t i a l  dec i s i on ,  he

he ld  t ha t  we  d i d  no t  p rove  t he re  was  aqua t i c  l i f e  
'

t ha t  was  i nh ib i t ed  by  t he  dam/ road .

I f  I  was  t o  p repa re  t ha t  r ebu t t a l  I  wou ld

have  b rough t ,  i n  a  f i sh  b i o l og i s t  o r  someone  s im i l a r ,

and  w i t h  s i x  days  no t i ce  I  can ' t  f i nd  an  expe r t  who

AcE-FnoERAL Rnponrsns, INC.
Nationwide Coverage
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has  t ime  on  t he i r  ca l enda r  and  knows  Po t t e r  C reek

and  has  done  a  l i t e ra tu re  rev i ew  and /o r  has  even

l -ooked  a t  Po t t e r  C reek ,  t o  t e1 I  me  whe the r  t he re  i s

aqua t i c  1 i f e ,  how  i s  i t  a f f ec ted  by  t he  same ,  t ha t

i s  t he  t echn i ca l ,  f ac tua l l y  spec i f i c  and  t echn i ca l

ques t i on  t ha t  canno t  be  deve loped  i n  s i x  days .

HON.  EDWARD REICH:  Can  I  ask  a  ques t i on

abou t  t ha t?  I s  i t  accu ra te  t ha t  t he  Co rps  d i d  an

ana l ys i s  o f  whe the r  t he  f a rmer  exemp t i on  app l i ed  t o

th i s  case  and  i f  so  was  t he re  no t  some th inq  i n  t he

ana l ys i s  t ha t  you  cou ld  have  used ,  even  on  sho r t

no t i ce ,  w i t h  t he  pe rsons  who  d id  t he  ana l ys i s  o f  t he

Corps  unava i l ab le  t o  be  b rough t  i n  as  a  w i t ness?  I

mean  i t  sounds  l i ke  t he re  may  have  been  s i t e

spec i f i c  wo rk  done  and  l ooked  a t  t hose  e l emen ts ,  and

I  was  cu r i ous  as  t o  whe the r  you  used  any  f ac t  a t  t he

hea r i ng  and  i f  no t  why  no t .

MR.  RYAN:  I  d i d  do  t ha t ,  You r  Hono r .

, " f ames  . -Toyne r  t es t i f  i ed  f o r  ove r  a  d " y ,  a  day  and  a

ha l f  he  was  on  t he  s tand  f o r  t he  Co rps  o f  Eng inee rs .

He  was  t he  i n i t i a l  i n ves t i ga t . o r  f o r  t he  Co rps  who

appea red  i n  December  o f  2O0 l  a t  t he  f i r s t

Acn-FEoERAL RspoRTERS, [Nc.
Nationwide Coverage
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i n spec t . i on ,  t he re  we re  t h ree  d i f f e ren t  i nspec t i ons

pe r fo rmed .

HON.  EDWARD REICH:  I s  he  t he  one  who  d id

the  ana l ys i s  as  t o  whe the r  o r  no t  t he  f a rm  road

exemp t i on  app l i ed?

MR.  RYAN:  Yes .  I f  you  l ook  a t  Exh ib i t

10 ,  P la i n t i f f ' s  Exh ib i t  10 ,  you  w i l l  see  h i s

ana l ys i s .  And  i n  h i s  ana l ys i s  he  says  t he  road  as

cons t ruc ted ,  no t  down  the  road ,  ds  cons t ruc ted  as  o f

November  2001 ,  when  h i s  i nspec to r s  f i r s t  showed  up ,

d i d  no t  comp ly  w i t h  a t  l - eas t  f ou r  o f  t he  15

requ i remen ts  o f  t he  C lean  Wa te r  Ac t .

HON.  EDWARD REICH:  So  i t  sounds  l i ke  i t

i s  no t  comp le te l y  accu ra te  t o  say  t ha t  on  t ha t  sho r t

no t i ce  you  cou ldn ' t  b r i ng  i n  somebody  who  cou ld

tes t i f y  as  t o  t he  s i t e  spec i f i c  cond i t i ons  and  t he

app l i cab i l i t y

MR.  RYAN:  Bu t  I  d i d .  The  ques t i on  i s  no t

whe the r  t es t imony  was  o f f e red ,  t he  ques t i on  i s

whe the r  compe ten t  t es t imony  was  o f f e red ,  whe the r  we

had  enough  t o  t r u l y  r ebu t  t he  case ,  no t  t o  men t i on

th i s  o f  cou rse  assumes  he  pu t s  any  ev idence  on .

AcE-FEoERAL RnponrnRs, INC.
Nationwide Coverage
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The re  i s  no  ev idence ,  no  t es t imony ,  oo  documen ts

f r om responden t  s t a t i ng  t he re  i s  no  aqua t i c  l i ke  i n

Po t t e r  C reek ,  t he re  i s  none .  So  I  was  essen t i a l l y

rebu t t i ng  a  case  t ha t  d i dn ' t  ex i s t .

Bu t ,  ?s  a  l i t i ga to r  I  was  go ing  i n  t o  t r y

t o  make  t he  bes t  case  o f  wha t  I  had .  I  l ea rned  on

the  f i r s t  day  o f  t he  hea r i ng  I  was  go ing  t o  have  t o

go  f o rwa rd  w i t h  t he  rebu t t a l ,  and  so  I  pu t  on

Mr .  , Joyne r  and  I  asked  h im  those  ques t i ons ,  does

th i s  p ro j ec t  comp ly  w i t h  t he  Co rps '  r egu la t i on?  He

sa id  no .  The  j udge  re j ec ted  i t .

HON.  EDWARD REICH:  D id  Mr .  , Joyne r  t es t i f  y

be fo re  t h i s  i s sue  had  been  ra i sed?

on  b r i ng ing  h im  i n  anyway .

MR.  RYAN:  Tha t  '  s  co r rec t  .  Bu t ,  i f  you

look  a t  wha t  t he  p res id i ng  o f f i ce r  f ound  i n  h i s

i n i t i a l -  dec i s i on ,  he  spec i f i ca l l y  f ound  t ha t  EpA  d id

no t  p rove  t he  e l emen t  o f  aqua t i c  t i f e  and  i f  I  we re

to  pu t  on  enough  ev idence  t o  t r u l y  es tab l i sh  t ha t  I

wou ld  have  b rough t  i n  a  f i sh  b i o l og i s t ,  f o r  examp le .

Acn-FSoERAL RsponrERS, INc.
Nationwide Coverage
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The re  we re  o the r  examp les  I  cou ld  g i ve  as  we I l .

HON.  KATHf  E  STE IN :  Be f  o re  r zou  a l _ l ow  the

ques t i on  o f  p re j ud i ce  and  t he  i s sue  o f  bu rden  o f

p roo f ,  wha t  r emedy  a re  you  seek ing  f r om th i s  Boa rd

w i t h  r espec t  t o  t he  l - a te  asse r t i on  o f  t he  de fense?

Are  you  seek ing  a  de te rm ina t i on  t ha t  de fense  was

wa i ved  o r  a re  you  seek ing  an  a l t e rna t i ve  ru l i ng?

MR.  RYAN:  f  am seek ing  de te rm ina t i on  t ha t

t he  de fense  t ha t  t he  404  ( f )  exemp t i on  i n  t h i s  case

was  wa i ved .  He  ra i sed  i t  t oo  l a te  and  I  was

p re jud i ced ,  and  t ha t  i s  cons i s ten t  w i t h  t he  Boa rd , s

p r i o r  r u l i ng  i n  Laza rus  dec i s i on .

HON.  KATHIE  STE IN :  We I I ,  i f  t he  Boa rd .

conc ludes  t ha t  t he  de fense  no t  wa i ved ,  bu t  t ha t  you

were  none  t he  l ess  p re j ud i ced ,  i n  you r  ab i l i t y  t o

p resen t  ev i dence  a t  t he  t r i a1 ,  wha t  r e l i e f  wou ld  you

seek  i n  l i gh t  o f  t ha t?

MR.  RYAN:  Aga in ,  I  wou ld  a rgue  t ha t  s i nce

I  was  p re j ud i ced  i n  my  ab i l i t y  t o  e f f ec t i ve l y  r ebu t ,

f o r  t he  reco rd .  I  t h i nk  I  d i d  e f f ec t i ve l y  r ebu t  i t ,

bu t  i n  o rde r  t o  ce r t a i n l y  dea l  w i t h  ' i  s sues  ra i sed  by

the  p res id i ng  o f f i ce r  i n  t h i s  case ,  upon  w i t h  we

Acc-FEpERAL RsponreRs, INc.
Nationwide Coverage
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wh ich  he  g rounded  t he  d i sm issa l  o f  t he  case ,  I  was

ce r ta i n l y  p re j ud i ced  i n  my  ab i l i t y  t o  pu t  on  t he

case ,  and  I  wou ld  ask  t ha t  t ha t  case  404 ( f )  de fense

no t  be  a l l owed .

HON.  KATHIE  STE IN :  I s  t he re  any  cu re ,

t ha t  t h i s  Boa rd  couLd  impose ,  sho r t  o f  t he  ru l i ng ,

t ha t  t he  404  de fense  i s  no t  wa i ved ,  I  mean  was

wa i ved ,  excuse  me?

MR.  RYAN:  Ce r ta i n l y  t he  Boa rd ,  i t  wou ld

be  w i t h i n  t he  Boa rd ' s  no rma l  r ev i ew  to  f i nd  t ha t  t he

responden ts  f a i l ed  t o  mee t  t he  bu rden  o f  p rov ing  i t ,

and  I  qu i t e  c l ea r l y  be l i eve  t ha t  t o  be  t he  case .

The re  i s  no  ques t i on  i n  my  m ind  t ha t  he  d i d  no t  mee t

t he  bu rden  o f  p roo f  o f  404  ( f )  .

HON.  SCOTT FULTON:  Wha t  i f  we  we re  t o

conc lude  number  1 - ,  t ha t  we  t hough t  t he  ALJ  d i d  no t

e r r  i n  r e j ec t i ng  you r  wa i ve r  a rgumen t ,  and  number  2 ,

t ha t  you  had  been  p re j ud i ced ,  and  number  3 ,  t ha t  t he

judge  may  have  m isa l l oca ted  t he  bu rden  o f  p roo f?

Wou ld  i t  be  app rop r i a te  j - n  t ha t  c i r cums tance  f o r  us

to  wo rk  w i t h  t he  reco rd  as  i t  cu r ren t l y  ex i s t s ,  and

t r y  t o  make  ou r  own  de te rm ina t i on  on  whe the r  t he

Acn-FEoERAL RrponrERS, INC.
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bu rden  had  i n  f ac t  been  me t  i n  t h i s  case ,  o r  shou ld

we  be  remand ing  t he  case  t o  t he  Admin i s t r a t i ve  Law

' Judge  f o r  f u r t he r  p roceed ings?

MR.  RYAN:  I  be ] i eve  t he  reco rd  i s

su f f i c i en t  t o  show  i n  t h i s  case  t ha t  t he  responden t

d id  no t  mee t  i t s  bu rden  and  t ha t  t he  p res id i ng

o f f i ce r  i napp rop r i a te l y  sh i f t ed  t he  bu rden .  As  I

men t i oned  be fo re ,  t he re  i s  no  ev idence  i n  t he  reco rd

wha tsoeve r ,  t o  suppo r t  mos t  o f  t he  e l emen ts .

HON.  SCOTT FULTON:  Wou ld  you  ag ree  t ha t

an  a f f i rma t i ve  de fense  can  be  es tab l i shed  en t i r e l y

t h rough  c ross -exam ina t i on?  I  mean  c ross -exam ina t i on

tes t imony  i s  l eg i t ima te  t es t imony  f o r  pu rposes  o f

mee t i ng  a  p reponde ran t  s t anda rd  on  an  a f f i rma t i ve

de fense ,  r i gh t?

MR.  RYAN:  Yes  -

HON.  SCOTT FULTON:  Bu t  t he  f ac t  t ha t  t hey

d id  no t  a f f i rma t i ve l y  p resen t  does  no t ' necessa r i l y

mean  t ha t  t hey  cou ldn ' t  make  ou t  a  de fense ,  on  t he i r

c ross  -exam ina t i on  o f  you r  w j_ tnesses  .

MR.  RYAN:  The  bo t t om l i ne ,  you r  Hono r ,

i s ,  a re  t he  f ac t s  i n  t he  reco rd  t o  suppo r t  t he

AcE-FTnERAL RnponrrRs, INC.
Nationwide Coverate

202-y7-37W w3w



CR
DRT

1

2

?

4

5

A

7

8

1 0

1 1

1,2

1 3

t 4

1 5

1 5

l 7

1 8

1 9

2 0

2 I

22

asse r t i on  o f  t he  15  e l emen ts  o f  t he  de fense ,  and  t he

s imp le  answer  t o  t ha t  i s  r o ,  t he re  a re  no  f ac t s .

I f  you  l ook ,  f o r  examp le ,  a t  f oo tno te  43

o f  t he  i n i t i a l -  dec i s i on ,  t he  p res id i ng  o f f i ce r  makes

f i nd ings  w i t h  r ega rd  t o  n i ne  o f  t he  15  e l emen ts .

The re  a re  no  c i t a t i ons  i n  t he  reco rd  t o  suppo r t  a

s i ng le  one  o f  t hose  n i ne  e l emen ts .  The re  i s  no

ev idence  i n  t he  reco rd  f o r  a  de fense  f o r  wh i ch  t he

responden t  bea rs  t he  bu rden  o f  p roo f .

Th i s  Boa rd  has  t he  power  i n  i t s  de  novo

rev iew  to  say  t h i s  de fense  was  no t  p roved  a t  hea r i ng

and  t he re fo re  t he  d i sm issa l  was  i napp rop r i a te .

HON.  EDWARD REICH:  I  wan t  t o  ask  i us t  one

las t  ques t i on  abou t  t he  wa i ve r  be fo re  we  l eave  i c

en t i r e l y .

I f  we  we re  t o  ag ree  w i t h  t he  ALJ ,  w i t hou t

ra i s i ng  any  de fenses  p resen ted  he re ,  excep t i on  i s

j  u r i sd i c t i ona l ,  wou ld  you r  wa i ve r  a rgumen t  s t i l - 1

app l y?  Do  you  t h i nk  t ha t  t he re  can  be  a  wa i ve r  o f

sub j  ec t  ma t t e r  j  u r i sd i c t i on .

MR.  RYAN:  No ,  i f  i t  i s  j u r i sd i c t i ona l

ma t te r  i t  canno t  be  wa i ved ,  I  do  no t  be l i eve  t hac .

Acr-FEnERAL Rsponrsns, IwC.
Nationwide Coverage
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And  I  t h i nk  t he  case  I aw  tha t  I  c i t ed  i n  mv  b r i e f

es tab l i shes  t ha t .

HON.  SCOTT FULTON:  Le t  me  ask  vou  a

fac tua l  ques t i on ,  t ha t  has  con fused  me  a  b i t ,  based

on  t he  reco rd .  I s  i t  t he  Agency ' s  pos i t i on  t ha t

t he re  eve r  has  i n  f ac t  been  a  poo l i ng  o f  wa te r  as  a

resu l t  o f  t he  cons t ruc t i on  o f  t h i s  r oad?

MR.  RYAN:  Yes ,  t he re  has  been .  Look  a t

P l - a i n t i f  f  ' s  Exh ib i t  1 -2 .  I  w i l l  be  happy  t o  pu t  i t

up  on  t he  mon i t o r ,  Exh ib i t  11 -  as  we1 l .  You  can

c lea r l y  see  pond ing  o f  wa te r .

Now,  i s  t he  pond ing  20 - f oo t  dep th ,  t ha t  i s

u l t ima te l y  p l anned  f o r  t he  f i sh  ponds?  No ,  he  cou ld

respond  t ha t  t he  cease  and  des i s t  o rde r  was  i s sued ,

he  wou ld  s top  i n  t he  m idd le  o f  cons t ruc t i on .  The

ques t i on  was ,  s t andp ipes  we re  pu t  i n  p l ace  by  t he

responden t  o f  h i s  own  vo l i t i on ,  w i t hou t  a  pe rm i t .

The  s tandp ipes  you  can  c l ea r l y  see  i n  Exh ib i t  1 , 2

wh i ch  I  w i l l  show  you .  I f  you  w i l l  l ook  a t  t he

mon i  t o r  .

Fo rg i ve  i l € ,  I  am  no t  a  t echnoph i l e .  As

you  can  see ,  You r  Hono r ,  t he  p i - pes ,  s t andp ipes  a re

Acn-FTnERAL RspoRTrns, INC.
Nationwide Coverage

202-y7-37N w3w



CR
DRT

1

2

3

4

5

6

1

8

9

1 0

1 1

I 2

1 3

l 4

1 5

L 6

I 7

1 8

1 9

2 0

21,

2 2

2 4

i n  p1ace .  They  a re  ve r t i ca l  s t andp ipes ,  t hey  a re

no t  ho r i zon ta l -  cu l ve r t s  t ha t  wou ld  a11ow the  f r ee

passage  o f  wa te r .  The  wa te r  i s  impounded .  Now,  i s

i t  a  l a rge  pond ,  f l o .  A t  t h i s  po in t  t . he  ques t i on  i s ,

i s  he  a rgu ing  he  i s  exemp ted  f r om the  404  pe rm i t

r equ i remen t ,  and  w i t h  t ha t  exemp t i on  he  has  t o  mee t

a l l  o f  t he  requ i remen ts ,  one  o f  wh i ch  i s  t ha t  t he

c reek  be  a l l owed  t o  pass  f r ee l y  unde r  t he  road .

He  has  c l ea r l y  s t andp ipes ,  v€ r t i ca l  p i pes

in  p1ace .  Th i s  i s  i n  June  2002 .  Th i s  i s  a  f u1 I

yea r  be fo re  he  c l - a ims  he  was  o rde red  t o  pu t  on  t he

pe r fo ra ted  caps  by  t he  I daho  Depa r tmen t  o f  Wa te r

Resou rces .  So  i n  June  o f  2OO2  the  s tandp ipes  we re

in  p1ace ,  t he  wa te r  was  impounded .

HON.  SCOTT FULTON:  A t  t he  t ime  o f  t he

ev iden t i a r y  hea r i ng  was  i t  s t i 11  p re t t y  much  t he

c i r cums tance?

MR.  RYAN:  Yes ,  t he  on l y  d i f f e rence  was

the  sed imen t  f i l 1ed  i n  whe re  t h i s  wa te r  i s  seen  i n

Exh ib i t  ! 2 ,  up  t o  t he  t op  o f  t he  p i pes ,  and  t he re

was  no  more  wa te r  t he re  a t  t he  t ime  o f  t he  hea r i nq .

HON.  SCOTT FULTON:  Wou l_d  you  exp la i n  a
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I i t t 1e  b i t  you r  dua l  pu rpose  concep t  and  how  tha t

whe re  re l a tes  t o  t he  regu la to r y  f r amework  he re?

MR.  RYAN:  Yes .  The  whoLe  i dea  beh ind  t he

404  ( f )  exemp t i on  f r om the  pe rm i t  r equ i remen t  i s  t ha t

i t  have  m in ima l  impac t  on  t he  resou rce .  And  t he  way

we  ensu re  m in ima l  impac t  i s  t h rough  ou r  r egu la t i on

33  C .  F .  R .  323  .    ( a )  ( 6  )  and  t he  regu la t i ons ,  t he  i d .ea

i s  t ha t  i t  has  t o  be  spec i f i c .  The  f i l l  ma te r i a l -

has  t o  be  spec i f i c  f o r  t he  exemp t i on .

I f  you  l ook  a t  t he  sec t i on  I  c i t ed  f o r  t he

regu la t i on ,  i f  you  l ook  a t  t ha t  sec t i on  o f  t he

Corps '  r egu la t i on ,  i t  says  t ha t  t he  f i l l  has  t o  be

spec i f i c  f o r  t he  f a rm ing  ac t i v i t y  a t  i s sue ,  i n  t h i s

case  mov ing  equ ipmen t  f r om one  f i e l d  t o  ano the r .

And ,  by  t he  way  we  have  neve r  con tes ted  t ha t  he  i s

mov ing  f a rm  equ ipmen t .  Tha t  has  neve r  been  t he

i ssue .  The  on l y  i s sue  i s ,  t ha t  t he  s ta r t  o f  i t .

Any th i ng  e l - se  i s  i n  comp l i ance  w i t h  t he  requ i remen t , s

and  i n  t he  regu la t i ons  i n  bu i l d i ng  t ha t  r oad .

So ,  ou r  con ten t i on  has  been  f r om the

beg inn i r g ,  y€s ,  maybe  he  can  move  f a rm  equ ipmen t

ac ross ,  bu t  he  i s  do ing  a l l  so r t s  o f  damage .  H i s

Acr-FEoERAL Rnponrnns, INC.
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pe rm i t  app l i ca t i on  unde r  404  subm i t t ed  t o  t he  Co rps

o f  Eng inee rs  a  mon th  be fo re  t he  hea r i ng  says

desc r i be  t he  ex j - s t i ng ,  ea r t hen  f i l l ed  dam.  H i s  own

tes t imony ,  i n  t he  Responden t r s  own  t es t imony  a t

hea r i ng  a t  page  767  o f  t he  t r ansc r i p t  says ,  " I

i n t ended  t o  impound  t h i s  f r om the  ve ry  beg inn ing . "

. James ,Joyne r  f r om the  Co rps  s ta ted  t h i s  i s

a  dam.  Responden t r s  own  expe r t ,  h i s  own  expe r t ,

s t a ted  t ha t  w i t h  a  ve r t i ca l  s t andp ipe  as  we  saw  i n

Exh ib i t  A2 ,  t h i s  i s  a  dam.

HON.  SCOTT FULTON:  I  wan t  t o  unde rs tand

how th i s  dua l  pu rpose  concep t  t r acks  w i t h i n  t he

regu la t i on .  Wha t  I  hea r  you  say ing ,  l _e t  me  p f  ay  i t

back  t o  you ,  and  you  t e I l  me  whe the r  I  have  go t  i t

r i gh t ,  1zou  a re  no t  sugges t i ng  t ha t  a  p ro j ec t  t ha t

has  a  dua l  pu rpose  i s  no t  a  f a rm  road .

MR.  RYAN:  No  .

HON.  SCOTT FULTON:  You  a re  ra the r  say ing

tha t  i f  t he  dua l ,  i f  t he  o the r  pu rpose ,  i n  add i t i on

to  t he  road ,  i s  t o  se rve  as  a  dam,  t hen  i t  may  no t

be  a  qua l i f y i ng  f a rm  road ,  because  o f  t he

app l i ca t i on  o f  t he  DMC and  recap tu re  and  wha tno t ,  i s

AcE-FEoERAL Rnponrsns, Iruc.
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t h a t  a

doe  sn  '

f o r t h

co r rec t  way  o f  l ook ing  a t  i t ?

MR.  RYAN:  Tha t  i s  co r rec t ,  You r  Hono r ,  i t

t  mean  t he  m in ima l  impac t  r equ i remen ts  se t

i n  t he  regu la t i ons .

f  s e e  m y  t i m e  i s  e n d e d .

H O N .  S C O T T  F U L T O N :  O t h e r  q u e s t i o n s ?

P a r n r a  ' A 1 ,  s i t  d o w n  c o u l d  y o u  d e s c r i b eJ  v u  9 +  I  s v w r r  v v q r g  
) / v q  u E p u !

s e e  a s  t h e  e l e m e n t s  o f  a  4 0 4  ( f  )  ( 1 )  ( E )

W h a t  a r e  t h e  e l - e m e n t s  o f  t h e  d e f e n s e ?

M R .  R Y A N :  W e 1 1 ,  t h e r e  i s  ( f )  ( 1 )  a n d

T h e  e l e m e n t s  o f  ( f )  ( 1 )  a r e  s e t  f o r t h  i n  t h e

what  you

de fense?

( f  )  ( 2 ) .

Co rps '  r egu la t i ons .  I  have  t . a l ked  abou t  t hose  a t

l eng th  323  . 4  ( a )  ( 6  )  ,  t he  15  e l emen ts .  Those  c l ea r l y

a re  t he  ( f )  ( 1 )  r equ i remen t .  And  ( f )  ( 2 )  i s  t he

recap tu re  p rov i s i on ,  and  Co rps  has  acknow ledged  t he

ex i s tence  o f  t he  recap tu re  p rov i s i ons  i n  t he

Ve ldhu i s  case .

I t  i s  no t  enough  t o  s imp l y  show  you  have

pu t  i n  a  f a rm  road  and  me t  t he  regu i remen ts  se t

f o r t h  i n  t he  regu la t i on .  you  a l _so  have  t o  show  you

haven ' t  r ecap tu red .  By  recap tu re ,  t h i s  i s  f r om the

s ta tu te ,  t ha t  you  haven , t  p rod .uced ,  o r  r educed  t he

Acr-FToERAL Rnponrnns, INC.
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ex ten t  o f  t he  reach  o f  t he  wa te rs  o f  t he

Un i t ed  S ta tes  o r  e f f ec ted  a  chanqe  i n  use  o f  t hose

wac .e r s .

HON.  SCOTT FULTON:  Can  you  imag ine  a

scena r i o  i n  wh i ch  a  p ro j  ec t  t ha t  has  damming  as  pa r t

o f  i t s  ob jec t i ve  wou ld  no t  be  recap tu red?

MR.  RYAN:  No ,  i t  wou ld  no t  be  exemp ted .

I t  cou ld  be  pe rm i t t ed .  Th i s  p ro j ec t  cou ld  c l ea r l y

be  pe rm i t t ed  i f ,  t he  ques t i on  he re  i s  whe the r  i t  i s

exemp t  f r om the  requ i remen ts .  Cou ld  i t  be  exemp ted?

And  i t  i s  no t  poss ib l e ,  t he  damming  o f  a  r i ve r  can

no t  be .

H O N .  S C O T T  F U L T O N :  T h a n k  y o u ,  M r .  R y a n .

M r .  B u d g e ,  h a v e  y o u  b e e n  a b l e  t o  h e a r  w h a t

w e  a r e  d o i n g  h e r e  o k a y ?

M R .  T . , f  .  B U D G E :  F a i r l v  w e l _ 1 .

H O N .  S C O T T  F U L T O N :  V e r y  g o o d .  A r e  y o u

p r e p a r e d  t o  p r o c e e d ?

M R .  T . J .  B U D G E :  f  d f t ,  Y o u r  H o n o r .

H O N .  S C O T T  F U L T O N :  p l e a s e  p r o c e e d .

M R .  T . J .  B U D G E :  M a y  i t  p l e a s e  t h e  C o u r t ,

m y  n a m e  i s  T . J .  b u d g e  a n d  w e  a r e  r e p r e s e n t i n g  t h e

Acn-FEoERAL REponrnRS, INC.
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Responden t  i n  t h i s  ac t i on ,  J .  Ph i l l i p  Adams .

Le t  me  f i r s t  t hank  t he  members  o f  t he

Boa rd  f o r  pe rm i t t i ng  us  t o  appea r  by  v i deo

con fe rence ,  we  app rec ia te  t ha t .  And  1e t  me  beg in  by

s ta t i ng  t ha t  t h i s  i s  a  case  t ha t  neve r  shou ld  have

been .

More  t han  f i ve  yea rs  ago  Mr .  Adams  began

p repa r i ng  t o  imp rove  an  ex i s t i ng  f a rm  road ,

t he  Co rps  o f  Eng inee rs  showed  up .  They  dea l  w i t h

the  f a rm  road  exemp t i on  by  t he  c l i en t  w i t h  h i s  r oad ,

and  t hen  t hey  demand  t ha t  Mr .  Adams  subm i t  a  sec t i on

404 ,  ob ta i n  a  404  pe rm i t .  He  t hen  spends  t he  nex t

t h ree  o r  f ou r  yea rs  t r y i ng  t o  ga in  a  pe rm i t  t ha t  he

neve r  needed .  And ,  had  t he  Co rps  s imp l y  no t i f i ed

Mr .  Adams  tha t  h i s  r oad  may  be  exemp t  f r om the

requ i remen t  we  wou l -d  no t  be  he re  t oday .  We  wou ld

no t  have  had  a  hea r i r g ,  he  wou ld  no t  have  spen t  t ens

o f  t housands  o f  do l l a r s  t r y i ng  t o  ob ta i n  a  pe rm i t  
'

t ha t  wasn ' t  needed .  Bu t  we  a re  he re  and  i t  d i d

happen  and  t he  EPA i s  do ing  a l l  i t  can  t o  avo id  t h i s

f a rm  road  exemp t i on .

We  r r r - r -  add ress  t he  i s sue  t ha t  you  ra i sed

Acr-FEoERAL RrpoRrnns, INC.
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i n  you r  o rde r ,  name ly  whe the r  t he  404  exemp t i on  i s

wa i ved ,  whe the r  t he  EPA was  ma te r i a l l y  p re j ud i ced ,

and  t h i r d ,  whe the r  t he  j udge  imp rope r l y  sh i f t ed  t he

bu rden .  And  I  am con f i den t  based  on  t he  b r i e f s  and

ou r  a rgumen ts  p resen ted  t oday ,  Lha t  you  w i l l  f i nd

tha t  t he  dec i s i on  was  co r rec t  and  i t  shou l -d  be

unhe ld .

Rega rd ing  t he  wa i ve r ,  i t  i s  ce r t a i n l y  no t

c l ea r  f r om the  conso l i da ted  ru l es  o f  p rac t i ce ,  t ha t

t he  spec i f i c  f a rm  road  exemp t i on  mus t  be  exp ress l y

ra i sed  i n  Answer .  Even  t he  f ede ra l  r u l es  do  no t

requ i re  a l l  even t s  be  ra i sed ,  and  t he  ru Ie ,

conso l -  i d . a ted  ru l es  o f  p rac t  i ce  a re  ce r t a i n l y  no t

s t r i c t .  They  s imp l y  r equ i re  t ha t  t he  ve ry  no t i ce  o f

c i r cums tances  f o r  t he  a rgumen t  upon  wh i ch  t he

de fense  i s  r a i sed ,  and  EPA he re  canno t  c l - a im  tha t

t h i s  f a rm  road  exemp t i on  came  ou t  o f  t he  b l ue .

I f  I  may  show  the  open ing  s ta temen t  o f  EPA

counse l  a t  t he  hea r i ng ,  says  quo te ,  t he  ev idence

w i l l  show  the  cou r t  o f  i t s  own  i n i t i a t i ve  cons ide red

( i naud ib l e )  l a t e  200a  o r  ea r l y  2A02 ,  yea rs

be fo re  t h i s  ma t t e r  was  b rough t  f o r  t he  t h i s  hea r i *g ,
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and  t he  p res id i ng  j udge  no ted  t ha t  i t  ce r t a i n l y  d i d

no t  come  ou t  o f  t he  b l ue  t o  t he  EPA,  and  t hey  cou ld

have  pu t  on  t he i r  w i t ness  .Tames  Joyne r ,  who  had  made

tha t  de te rm ina t i on ,  and  t he  ques t i on  ex tens i ve l y  a t

t he  hea r i *g ,  mos t  counse l  men t i oned  t ha t  he  was

tes t i f y i ng  f o r  a  day  and  a  ha l f .

HON.  SCOTT FULTON:  Pe rhaps  Mr .  Budge  i f

you  cou ld  speak  a  l i t t l e  mo re  s Iow Iy  and

de l i be ra te l y  t ha t  m igh t  he lp  t oo .  I  t h i nk  ou r  ma in

p rob lem i s  a  t echn i ca l  p rob lem on  t h i s  end .

S p e a k  f o r  u s  f o r  a  s e c o n d ,  M r .  B u d g e ,  i f

y o u  w o u l - d .

M R .  T . J .  B U D G E :  H o w  i s  t h i s ?

H O N .  S C O T T  F U L T O N :  O k a y ,  l e t ' s  g i v e  i t

a n o t h e r  g o  a n d  s e e  h o w  i t  g o e s  f o r  u s .

J u s t  p i c k  u p  w h e r e  y o u  l e f t  o f f .

M R  .  T  .  , J  .  B U D G E  :  O k a y ,  c a n  y o u  h e a r  m e

n o w ?

H O N .  S C O T T  F U L T O N :  T h a t ' s  b e t t e r .  O k a y ,

1 e t  '  s  p r o c e e d .

MR.  T . , J .  BUDGE:  As  f  was  s ta t i r g ,  t he

conso l i da ted  ru l es  o f  p rac t i ce  ce r t a i n l y  don , t
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r equ i re  t ha t  t he  f a rm  road  exemp t i on  be  exp ress l y

ra i sed  i n  t he  Answer ,  and  t he  dec i s i ons  o f  t he

Env i ronmen ta l  Appea l s  Boa rd  as  we l l  as  f ede ra l

cou r t s  have  no t  he ld  t ha t  eve ry  de fense  be  exp ress l y

ra i sed  i n  an  Answer .

And  i f  I  m igh t  quo te  two  f ede ra l  dec i s i ons

re la t i ng  t o  amendmen t  o f  p l ead ings ,  t he  f i r s t ,  t he

func t i on  o f  Ru le  15  i s  t o  p rov ide  pa r t i es  an

oppo r tun i t y  t o  asse r t  new  ma t te r s  t ha t  may  no t  have

been  known  to  t hem a t  t he  t ime  t hey  f i l ed  t he i r

o r i g i na l  p l ead ings .

And  t he  second  quo te ,  t he  pu rpose  o f

a l l ow ing  amendmen ts  i s  t o  pe rm i t  f i na l -  dec i s i ons  on

the  mer i t s ,  no t  on  t echn i ca l i t i e s .

HON.  KATHIE  STE IN :  Counse l ,  1e t  me

in te r rup t  you  f o r  a  momen t .

MR.  T . , J .  BUDGE:  Ce r ta i n l y .

HON.  KATHIE  STE IN :  G i ven  t ha t  t he  t ime

pe r i ods  f o r  f i l i ng  mo t i ons  was  we l l  i n  advance  o f

t he  t ime  t ha t  you  ra i sed  t h i s  de fense  t o  t he  j ud .ge

s i x  days  be fo re  t he  hea r i r g ,  can  you  exp la i n  why  we

shou ld  no t  conc lude  t ha t  t he  t ime  f o r  f i l i ng  mo t i ons

Acr-FEoERAL RsponrnRs, INC.
Nationwide Coverage
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was  t he  f i na l  t ime  i n  wh i ch  you r  c l i en t  shou ld  have

been  a l l owed  t o  r a i se  t h i s  de fense?

MR.  T  .  \ T .  BUDGE :  I  q i ve  two  reasons  .  We

ce r ta i n l y  r espec t  t ha t  dead l i ne ,  bu t  ce r t a i n

de fenses  can  be  ra i sed  a t  any  t ime ,  one  be ing

ju r i sd i c t i on .  Th i s  i s  a rguab l y  a  j u r i sd i c t i ona l

ma t te r .  And  a l so ,  i t  i s  t he  po l i c y  o f  t he  Boa rd  t o

no t  ove r ru l e  dec i s i ons  based  on  m ino r  p l ead ings

de f i c i enc ies .

And ,  i n  t h i s  case  we  t h i nk  t ha t  wou ld

ce r t a i n l y  qua l  : - f y ,  pa r t i cu l a r l y  cons ide r i ng  t he  f ac t

t ha t  t he  gove rnmen t  has  deL ibe ra te l y  h i d  t h i s

de fense  f r om ou r  c l i en t ,  and  i t  i s  no t  some th ing

tha t  i s  we l l  known  i n  t he  1ega l  p rac t i ce ,  p€ rhaps

excep t  by  EPA  and  t he  Co rps ,  who  a t t emp ted  t o  keep

tha t  sec re t .

HON.  SCOTT FULTON:  Bu t  Mr .  Budge ,  f  f ee l

t he  need  t o  s top  you  on  t ha t .  Do  you  t h i nk ,  t he

de fense  we  a re  t a l k i ng  abou t ,  i s  t h i s  a  de fense  t ha t

you  t h i nk  i s  amb iguous  as  i t  ex i s t s  on  t he  f ace  o f

t he  C lean  Wa te r  Ac t  i t se l f  and  on  t he  regu la t i ons ,

o r  wou ld  a  consu l t a t i on  o f  t he  app l i cab le  l aw  have
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k ind  o f  h i gh l i gh ted  wha t  a  de fense  t ha t  i s  f a i r l y

p l a i n l y  po ten t i a l l y  app l i cab le  i n  t h i s  k i nd  o f

c i r cums tance  ?

MR.  T . . 1 .  BUDGE:  The  de f  ense  i s  ce r t a i n l v

ou t l i ned  i n  t he  C lean  Wa te r  Ac t .  I  don ' t  t h i nk  t ha t

p rec l - udes  t he  j  udge  f  r om,  i n  h i s  d i sc re t i on ,

cons ide r i ng  t ha t  de fense  even  t hough  i t  was  ra i sed  a

week  p r i o r  t o  t he  hea r i ng .  And  I  ce r t a i n l y  don ' t

t h i nk  t ha t  t he  EPA was  subs tan t i a l l y  p re j ud i ced  by

the  j udge ' s  cons ide ra t i on  o f  t ha t  de fense .

And ,  pe rhaps  t he  mos t  mos t  impo r tan t l y ,

cons ide ra t i on  o f  t ha t  de fense  was  necessa ry  t o

rece i ve  a  j us t  r esu l t ,  and  no t  t o ,  no t  have  a  j us t

r esu l t  based  on  t echn i ca l  p l ead ing  requ i remen t .

HON.  EDWARD REICH:  Don ' t  vou  t h i nk  i t  i s

a  l i t t I e  ove r  b l own  t o  t a l k  abou t  t he  Agency  h i d i ng

th i s  de fense  when  t he  de fense  i s  a r t i cu l a ted  r i c rh t

on  t he  f ace  o f  t he  s ta tu te?

I  mean ,  you  obv ious l y  have  some

independen t  ob l i ga t i on  t o  r esea rch  t he  a rea  i n  wh i ch

the  Comp la in t  a l l eges  a  v i o l a t i on .  f  don ' t  qu i t e

see  how  you  can  cons ide r  i t  be ing  h i dden  because  t he

Acr-FsoERAL RspoRTnns, INC.
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Agency  d i dn ' t  go  ou t  o f  i t s  way  and  po in t  ou t  t o  you

tha t  t he re  we re  po ten t i a l  exemp t i ons  t ha t  you  may

wan t  t o  l ook  a t .

MR.  T . J .  BUDGE:  I  wou ld  d i saq ree  w i t h

tha t ,  You r  Hono r ,  f o r  t h i s  r eason .  Mr .  Adams  d id

no t  h i r e  1ega l  counse l  un t i l  be ing  d rug  t h rough  t he

r i nge r ,  so  t o  speak ,  f o r  t h ree  yea rs  by  t he

gove rnmen t ,  ? t  wh i ch  po in t  he  rea l i zed  t ha t  h i s

a t t emp t  t o  ob ta i n  a  404  pe rm i t  was  use less .

The  Co rps  was  aware  o f  t h i s  exemp t i on  f r om

day  one .  And  t he  f ac t  t ha t  f ou r  yea rs  eva lua t i ng

the  app l i cab i l i t y  o f  t h i s  exemp t i on  and  neve r  once

du r i ng  t ha t  t ime  d id  t he  Co rps  no t . i f y  Mr .  Adams ,  who

was  no t  r ep resen ted ,  t ha t  h i s  r oad  may  no t  be  o r  may

be  exemp t  f r om the  pe rm i t  r equ i remen t .

So  ce r t a i n l y  be tween  t he  t ime  t ha t  t he

Corps  go t  i nvo l ved  and  Mr .  Adams  reso r t ed  t o  I ega1

counse l ,  t he  Co rps  was  i n  f ac t  de l i be ra te l y  h i d i ng

th i s  exemp t i on .  I n  f ac t ,  t he re  i s  an  exh ib i t

Comp la inan t ' s  Exh ib i t  10 ,  I  be l i eve ,  i n  wh i ch  t he

Corps  w ro te  a  l e t t e r  t o  Mr .  Adams  c l ea r l y  i nqu i r i ng

abou t  t he  exemp t j - on ,  bu t  neve r  exp la i n i ng  t ha t  h i s

Acr-FEoERAL REponrnRS, INC.
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p ro j  ec t  cou ld  be  exemp t .

He  ce r t a i n l y  had  t ime  t o  mod i f y  t he

p ro jec t  i f  t ha t  was  needed  t o  be  exemp t ,  bu t  he  was

neve r  made  aware  o f  t ha t .  And  a f t e r  l i s t en inq  t o

the  t es t imony , Judge  Moran ,  Lhe  p res id i ng  o f f i ce r ,

f ound  t ha t  i n  f ac t  i t  appea red  c l ea r  t ha t  t he

gove rnmen t  had  de l i be ra te l y  kep t  t ha t  sec re t .

HON.  SCOTT FULTON:  I s  i t  no t  t he  case

tha t  a t  t ha t  t ime  t he  Co rps ,  I  guess  t he  gove rnmenE ,

I  guess  t he  Co rps  was  t he  p r ima ry  p resence  a t  t ha t

t ime ,  wds  l abo r i ng  unde r  t he  imp ress ion  t ha t  t h i s

p ro j ec t  i nc l uded  a  dam?  I  mean  t he  d i f f i cu l t y ,  t he

d i f f i cu l t y  t ha t  we  have  he re  i t  seems ,  I  hea r  wha r

you  a re  say ing ,  i s  pe rhaps  i f  M r .  Adams  had  been

to ld r  | ou  know ,  t ha t  i f  you  d rop  t he  dam pa r t  o f  t he

p ro jec t  pe rhaps  t h i s  t h i ng  wou ld  f l y  unde r  t he  f a rm

road  p rov i s i on  o f  t he  C lean  Wa te r  Ac t .  He  was  no t

t o l d  t ha t .

On  t he  o the r  hand ,  i sn ' t  i t  t r ue  t ha t  t he

regu la to r s  he re  t hough t  t hey  had  a  p ro j  ec t  t ha t

con temp la ted  a  dam?  So  t ha t  i s  wha t  t hey  t hough t

t he  p ro j  ec t  was .  How was  i t ,  how  shou l -d  we  rega rd
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tha t  as  no t  f a i r  dea l i ng  t o  so r t  o f  an t i c i pa te  t he

fac t  t ha t  t he  dam was  no t  an  i n teg ra l  pa r t  o f  t he

p ro j  ec t  f r om Mr .  Adams  s tandpo in t .

MR.  T . . 1 .  BUDGE :  Ce r ta i n l y  Mr  .  Adams

con temp la ted  an  i nc i den ta l -  use  o f  t he  c ross ing  f o r  a

f i sh  pond .  I f  you  l ook  a t  t he  i n i t i a l  app l i ca t i on

fo r  j o i n t  404  pe rm i t ,  i t  says  two  t h i ngs .  Unde r

desc r i p t i on  o f  t he  p ro j ec t ,  i t  says  impoundmen t  f o r

road  c ross ing .  And  t hen  unde r  pa r t  seven ,  whe re  i t

i den t i f i e s  t he  pu rpose  o f  t he  p ro j ec t ,  i t  on l y  says

road  c ross ing .  And  ac tua I1y ,  a  sho r t  t ime

the rea f t e r  Mr .  Adams  was  i n fo rmed  t ha t  i f  he  d ropped

th i s  dam aspec t  o f  t he  c ross ing  t ha t  he  wou ld  be

ab le  t o  ge t  h i s  404  pe rm i t ,  and  he  read i l y  ag reed  t o

do  t ha t .

The  impoundmen t  was  s imp l y  i nc i den ta l ,  and

the  t es t j -mony  p resen ted  bo th  by  EpA  w i t nesses  and

ou r  own ,  acknow l -edged  t ha t  Mr .  Adams  exp ress l y

d ropped  t h i s  impoundmen t  aspec t  o f  t he  c ross ing .

And ,  con t ra r y  t o  wha t  EPA  counse l  a11ege ,  t h i s

c ross ing  has  neve r  impound .ed  wa te r .  I t  doesn ' t  have

the  capab i l i t y  t o  impound  wa te r .  The  s tand  p i pes

Acr-FEnERAL Rsponrnns, Inc.
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don ' t  i -mpound  wa te r ,  t hey  a re  s imp l y  i n t ake  va l ves

to  avo id  c l ogg ing  and  t h i s  s t r uc tu re  has  on l y

func t i oned  as  a  road  f r om day  one ,  and  t ha t  i s  a l l

i t s  cu r ren t  i n t en t  i s .

La te r  on  a f t e r  t h ree  yea rs  o f  t r y i ng  t o

j ump  th rough  hoops ,  Mr .  Adams  d id  i nves t i ga te  o the r

poss ib i l i t i e s ,  and  t he  I daho  Depa r tmen t  o f  Wa te r

Resou rces  adv i sed  Mr .  Adams  tha t  i f  he  wou ld

ac tua l l y  change  h i s  s t r uc tu re  and  app l y  f o r  a  sma l l

dam tha t  he  cou ld  t ake  t h i s  ma t t e r  ou t  o f  t he  C lean

Wate r  Ac t  j u r i sd i c t i on ,  and  t ha t  i s  why  Mr .  Adams

submi t t ed  a  subsequen t  404  pe rm i t  app f i ca t i on  t ha t

d i d  i n  f ac t  i nc l ude  a  dam as  a  p r ima ry  pu rpose .

Howeve r ,  t ha t  has  neve r  been  p rocessed  and  h i s  r oad

has  neve r  ope ra ted  as  a  dam.

I f  I  may  con t i nue  and  d i scuss  t h i s

ma te r i a l  p re  j ud i ce  i - ssue .  EpA  counse l  imp l i es  t ha t

i f  t he re  i s  any  p re j ud i ce  t he  mo t i on  mus t  be

d i sm issed ,  and  t ha t  i s  p l a i n l y  con t rad i c to r y  t o  a t

l eas t  f ede ra l  1aw ,  when  i t  comes  t o  amend j -ng

p lead ings .  I  w i l l  on l y  quo te  a  f ew  C i r cu i t s .  The

S ix th  C i r cu i t  has  he ld  t ha t ,  d r  oppos ing  pa r t y ' s
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mere  s ta temen t  t ha t  t hey  w i l I  be  p re j ud i ced  i f  an

amendmen t  i s  a l - l owed  i s  no t  su f f i c i en t  r eason  f o r

deny ing  l eave  t o  amend .  The  oppos ing  pa r t y  mus t

show  i n  wha t  way  i t  was  p re j ud i ced  and  t ha t  t he

p re jud i ce  i s  subs tan t i a l .

The  10 th  C i r cu i t ,  added  t o  t ha t ,  i n

say ing ,  t he  t es t  i s  no t  whe the r  any  p rac t i ca

p re jud i ce  resu l t s  f r om such  amendmen t ,  bu t  whe the r

a l l ow ing  t he  amendmen t  p roduces  g rave  i n j us t i ce  t o

the  oppos ing  pa r t y .

Tha t  ce r t a i n l y  d i d  no t  happen  he re .  The

EPA c l a imed  t ha t  i t  cou ld  no t  pu t  on  rebu t t a l

ev i dence .  Howeve r ,  t hey  made  t he i r  de te rm ina t i on .

They  made  i t  yea rs  p r i o r  t o  t he  hea r i ng .  And  t he

Corps  w i t ness  who  made  t he  de te rm ina t i on  and  made

the  ana l ys i s  was  on  t he  s tand .

We  s imp l y  don ' t  see  how  EPA can  t ake  t h i s

pos i t i on  t ha t  even  t hough  t he  Co rps  made  t he

de te rm ina t i on ,  kep t  t he  sec re t  f r om Mr .  Adams ,  t hey

d id  no t  have  enough  ev idence  t o  suppo r t  t he i r

dec i s i on .  And  f r om ou r  pe rspec t i ve ,  EpA  i s  r ep l y i ng

to  p l ay  bo th  s i des  o f  t he  co in .  Wha t  t hey  a re
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say ing  i s  w€ ,  have  no  ob l i ga t i on  t o  ope ra te  above

boa rd  and  we  can  keep  t hese  exemp t i ons  i n te rna l ,

make  ou r  de te rm ina t i on .

Bu t  t hen  i f  ou r  de te rm ina t i on  i s

d i scove red  and  f ound  t o  be  w rong ,  i t ' s  no  b i g  dea I ,

because  i t  was  t he  app l i can t ' s  r espons ib i l i t y  i n  t he

f i r s t  p1ace .  We  j us t  don r t  t h i nk  t ha t  i s  good

po l i c y  o r  suppo r ted  by  t he  1aw  tha t  i s  ou t  t he re .

HON.  SCOTT FULTON:  Wou ld  you  ag ree ,

Mr .  Budge ,  t ha t  you r  c l i en t  has  t he  bu rden  o f  p roo f

on  t h i s  de fense?

MR.  T . J .  BUDGE:  We  wou ld ,  You r  Hono r ,  and

we  ce r t a i n l y  be l i eve  t ha t  we  me t  t ha t  bu rden .

Con t ra r y  t o  counse l , s  asse r t i on  t ha t  t he re  a re  no

fac t s  i n  t he  reco rd  suppo r t i ng  t he  i n i t i a l  dec i s i on ,

t he  i n i t i a l  dec i s i on  i t se l f  spen t  ove r  15  pages

eva lua t i ng  bo th  s i des '  a rgumen ts  on  t he  f a rm  road

exemp t i on ,  we igh ing  t he  ev idence ,  and  mak ing  a

dec i s i on .  We  pu t  on  amp le  ev idence  spec i f i ca l l y

rega rd ing  t he  p resence  o f  aqua t i c  w i l d l i f e .  The

p res id i ng  o f f i ce r  cons ide red  t ha t  ev i dence  and

we ighed  and  t ha t  and  c l ea r l y  f ound  t ha t  we  had  me t

AcE-FSoERAL REponrERS, Iruc.
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ou r  bu rden .

Now,  t he  p res id i ng  o f f i ce r  d i d  no te  t ha t

t he  EPA fa i l ed  t o  success fu l l y  r ebu t  ou r  p roo f ,  and

tha t  ce r t a i n l y  does  no t  mean  t ha t  i t  imp rope r l y

sh i f t ed  t he  bu rden ,  i t  s imp l y  no ted  t ha t  t he  EpA

fa i l ed  t o  e f f ec t i ve l y  r ebu t  t he  p roo f  t ha t  we  had

es tab l i shed .  And ,  t ha t  i s  pa r t i cu l a r l y  impo r tan t  i n

t h i s  case  because  t he  gove rnmen t  had  made  i t s

dec i s i on  on  i t s  own  w i t hou t  g i v i ng  us  no t i ce  o r

chance  t o  asse r t  t he  exemp t i on  much  ea r l i e r  i n  t h i s

p roce  s  s  .

HON.  EDWARD REICH:  Mr .  Budge ,  a re  you

say ing  t ha t  t he  reco rd  suppo r t s  f i nd ings  f o r  each  o f

t he  15  BMPs  i n  you r  f avo r  and  i f  we  f ound  t ha t  t he

reco rd  i n  f ac t  d i d  no t  suppo rL  any  one  o f  t hose  15

BMPs  wou l -d  we  no t  t hen  have  t o  conc lude  t ha t  t he

fa rm  road  exemp t i on  does  no t  app l y .

MR.  T . , 1 .  BUDGE:  Yes ,  we  a re  asse r t i ng

tha t  t . he  f a rm  road  exemp t i on ,  t ha t  we  me t  ou r  bu rden

o f  p roo f .

H O N .  E D W A R D  R E I C H :  W h i c h  i n c l u d e s  e v e r y

o n e  o f  t h e  1 5  e l e m e n t s ?

AcE-FTnERAL RuponrEns, INc.
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MR.  T .  J .  BUDGE:  Yes  .  The re  i s  ev i dence

to  suppo r t  each  o f  t he  15  e l emen ts ,  t ha t  i s  co r rec t ,

You r  Hono r .

HON.  EDWARD REICH:  And  i f  we  f ound  t o  t he

con t ra r y  f o r  any  o f  t hose  e l - emen ts  do  you  ag ree  t ha t

t he  f a rm  road  exemp t i on  wou ld  be  de fea ted?

MR.  T  .  , J .  BUDGE :  f  f  you  we re  t o  f  i nd  t he

p res id i ng  o f f i ce r  e r red  i n  h i s  ana l ys i s  t hen

ce r ta i n l y  i t  shou ld  pe rhaps  be  remanded  o r  be fo re

the  exemp t i on  wou ld  be  de fea ted .  Howeve r ,  we  a re

con f i den t  t ha t  t he  p res id i ng  o f f i ce r  i n  h i s

ex t reme ly  t ho rough  and  me t i cu lous ,  we l l  r easoned  and

we l l  documen ted  dec i s i on ,  cons ide red  a l l  t he

ev idence  and  f ound  t ha t  t he re  was  su f f i c i en t

ev idence  t o  suppo r t  ou r  asse r t i on  t ha t  t he  exemp t i on

app l i ed .

Now,  i t  a l so  mus t  be  cons ide red  t ha t  t h i s

f a rm  road  exemp t i on  canno t  be  f o r ced  upon  f a rmers  t o

ob ta i n  a  dec la ra to r y  j udgmen t  be fo re  t hey  dec ide

tha t  t hey  don ' t  have  t o  ob ta i n  a  404  pe rm i t .

I  don ' t  know  i f  t ha t  was  c l ea r ,  bu t  i n  a

recen t  O regon  case  ,  Jones  v .  Tho re ,  t he  cou r t  he l - d ,
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the  D i s t r i c t  o f  O regon ,  he ld  t ha t  t he  ex i s t ence  o f

t hese  exemp t i ons  enab les  f a rmers  t o  de te rm ine

whe the r  t hey  i n  f ac t  even  have  t o  app l y  f o r  a  404

pe rm i t .  I n  do ing  so  I  don ' t  know  tha t  f a rmers  need

to  h i r e  a  s l ew  o f  expe r t s  be fo re  t hey  make  t ha t

dec i s i on ,  bu t  can  use  common  sense  and  expe r i ence ,

and  we  ce r t a i n l y  pu t  on  ev idence  i n  t h i s  case ,  ou r

c l i en t  had  enough  expe r i ence  and  enough  know ledge

and  enough  unde rs tand ing  t o  asse r t  t ha t  t he

exemp t i on  app l i es ,  and  i n  f ac t  i t  d i d  app1y .

HON.  EDWARD REICH:  Can  I  ask  i f  vou r

c l i en t  d i dn ' t  know  tha t  t he  f a rm  road  exemn t i on

ex i s ted  t hen  how  d id  he  eva lua te  whe the r  o r  no t  a l l

o f  t hese  15  BMPs  we re  sa t i s f i ed?  I t  seems  l i ke  any

ana l ys i s  t ha t  was  done  was  done  subs tan t i a l l y  a f t e r

t he  f ac t ,  no t  be fo re  t he  f ac t .

MR.  T . . 1 .  BUDGE:  Tha t  i s  co r rec t .  He  d i d

no t  unde rs tand  up  f r on t  t ha t  t he  exemp t i on  was  ou t

t he re .  I t  j u s t  so  happened  t ha t  t he  cons t ruc t i on  o f

h i s  r oad  neve r the less  comp l i ed  w i t h  t hose  Bes t

Managemen t  P rac t i ces .

H O N .  E D W A R D  R E f C H :  S o  h e  n e v e r  r e a I 1 v  d i d
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t he  eva lua t i on  t ha t  you  imp l y  t ha t  he  had  t he

ab i l i t y  t o  do  because  he  d i dn ' t .  know  he  needed  t o  do

tha t  ?

MR.  T . . f  .  BUDGE:  He  s imp l y  cons t ruc ted  a

fa rm  road ,  ds  a l l  f a rmers  do  on  occas ion ,  and  t ha t

f a rm  road  f e l l -  w i t h i n  t h i s  exemp t i on  t ha t  Cong ress

had  i n tended  t o  ease  t he  bu rden  on  t he  f a rmers .

Now,  when  h i s  1ega1  counse l  d i scove red

th i s  exemp t i on  t hey  d i d  i n  f ac t  eva lua te  i t  and

deve lop  t ha t  h i s  r oad  as  cons t ruc ted  d i d  i n  f ac t

qua l i f y  and  t ha t  t h i s  was  t he  t ype  o f  r oad  t ha t

Cong ress  i n tended  t o  exemp t  f r om the  404  pe rm i t

r equ i remen t .

HON.  SCOTT FULTON:  Mr .  Budge ,  i f  we  ag ree

w i t h  you  on  t he  wa i ve r  i s sue  and  we re  t o  conc lude

tha t  t he  ALJ  d i d  no t  e r r  i n  a l l ow ing  t he  de fense  t o

be  asse r ted ,  bu t  none the less  f ound  t ha t  t ha t

dec i s i on  had  been  p re j ud i c i a l  t o  t he  Reg ion  and

in f  l uenced  t he  Reg ion , s  capac i t , y  t o  p resen t  a

rebu t t a l  case ,  how  wou ld  you  have  us  p roceed?

MR .  T  .  . I  .  BUDGE :  f  wou ld  as  sume  the  Reg ion

wou ld  need  t o  p resen t  wha teve r  ev i dence  t ha t  t he
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cou r t  d i dn ' t  use  when  i t  made  i t s  de te rm ina t i on .  I

don ' t  know  tha t  t ha t  i s  j us t .  By  a l l  i nd i ca t i ons

the  EPA i s  pu l l i ng  ou t  a  p rocedu ra l  t r ump  ca rd  he re

a t  t h i s  l a t e  s tage  i n  t he  game ,  i t  shou ld  be  no ted

tha t  t he  EPA pu t  on  a l 1  o f  t he i r  ev i dence  be fo re  i t s

de te rm ina t i on  and  pu t  on  , James  , -Toyne r ,  a l - so  t ha t  t he

EPA a rgued  aga ins t  exemp t i on  v i go rous l y  i n  bo th  i t s

pos thea r i ng  b r i e f s  and  pos t  hea r i ng  rep l y  b r i e f s ,

and  neve r  d i d  any  o f  t hose  b r i e f  d i d  EpA  make  one

a rgumen t  t ha t  i t  was  undu l y  p re j ud i ced  by  t he

judge ' s  cons ide ra t i on  o f  t h i s  exemp t i on .

On l y  a f t e r  l os i ng  on  t he  pe rm i t s  d i d  t he

EPA pu1 I  ou t  t h i s  new  a rgumen t  t ha t  i t  was

p re jud i ced  and  t ha t  now  tha t  we  have  gone  t h rough

the  pos t  hea r i ng  b r i e f  and  rep l y  b r i e f s  and  a  30

page  dec i s i on  has  been  rende red  t ha t  i t  mus t  have

been  i nco r rec t  because  t hey  we re  undu l y  p re j ud i ced .

HON.  SCOTT FULTON:  I  unde rs t ' and  wha t  you

a re  say ing  abou t  t ha t ,  and  I  know  i t  i s  no t  you r

p re fe r red  ou t come ,  bu t  i n  t he  even t  t ha t  we  we re

none the less  t o  ag ree  w i t h  t he  Agency  t ha t  i t  had

been  p re j ud i ced ,  wha t  wou ld  be  t he  app rop r i a te

Acr-FEoERAL RsponrEns, INC.
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r ecou rse  f o r  t he  Boa rd  a t  t ha t  po in t?  Wou ld  we  be

remand ing  i t  t o  t he  Admin i s t r a t i ve  Law  Judge  t o  l ook

a t  t h i s  f u r t he r?  How shou ld  we  p roceed  i f  t ha t  i s

w h e r e  w e  e n d e d  u p ?

M R .  T  .  . J .  B U D G E  : Remand  wou ld  be

app rop r i a te ,  You r  Hono r .

HON.  SCOTT FULTON:  Where  i s  Poca te l l o ,

I daho ,  wh i ch  I  ga the r  i s  whe re  t he  ev iden t i a r y

hea r i ng  i n  t h i s  case  was  conduc ted ,  i n  r e l - a t i on  t o

whe re  you  a re .  I s  i t  d i f f i cu l t  f o r  you  t o  appea r  i n

Poca te I l o?

MR.  T . J .  BUDGE:  No ,  You r  Hono r ,  we

p rac t i ce  i n  Poca te l - 1o .

HON.  SCOTT FULTON:  f  see ,  okay .

A  s im i l a r  ques t i on ,  i f  we  we re  t o  ag ree

w i t h  t he  Reg ion  he re  t ha t  t he  ALJ  e r red  i n

a l l oca t i ng  t he  bu rden  o f  p roo f ,  wou ld  you  p re fe r

t ha t  we  a t t emp t  t o  r e - so r t  t h rough  t he  p roo f

ou rse l ves  i n  t h i s  f o rum o r  t ha t  we  remand  t he  case

to  t he  Admin i s t r a t i ve  Law  Judge  t o  p rope r l y  a l l oca te

the  bu rden ' s  o f  p roo f  and  p roceed  i n  acco rdance  w i t h

tha t  p rope r  a l l oca t i on?
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MR.  T . .T .  BUDGE:  I  t h i nk  i t  wou ld  have  t o

be  remanded  t o  t he  Admin i s t r a t i ve  Law  . f udqe  t o

a l l oca te  t he  bu rden  o f  p roo f ,  because  t ha t  j udge  i s

a l so  go ing  t o  have  t o  make  a  de te rm ina t i on  as  t o

whe the r  EPA  p roved  t ha t  t he  po in t  i t  sough t  was

app rop r i a te  unde r  t he  c i r cums tances ,  and  cons ide r i ng

the  Admin i s t r a t i ve  Law  Judqe  was  t he re  t o  hea r  t he

w i t nesses  and  de te rm ine  t he  c red ib i l i t y  o f  t he

ev idence ,  I  t h i nk  he  wou ld  be  i n  t he  bes t  pos i t i on

to  de te rm ine  t he  app rop r i a teness  o f  t he  f i nd ing .

The re fo re ,  he  shou ld  cons ide r  t he  bu rden  o f  p roo f  a t

t ha t  t ime .

Howeve r ,  I  wou ld  po in t  ou t  t ha t  nowhe re  i n

the  i n i t i a l  dec i s i on  does  t he  Admin i s t r a t i ve  Law

,Judge  s ta te  t ha t  t he  bu rden  i s  on  t he  EPA to

d i sp rove  t h i s  exemp t i on .  f n  f ac t ,  EPA  counse l  i s

read ing  vo lumes  be tween  t he  l i nes  o f  t ha t  dec i s i on

when  i t  makes  t ha t  a l l eqa t i on .  The  dec i s i on  d i d

exp ress l y  no te  t ha t  i t  i s  t he  responden t ' s  bu rden  t o

p rove  t he  app l i cab i l i t y  o f  t he  f a rm  road  exemp t i on ,

t he re fo re  I  don ' t  know  how  i t  can  be  i n fe r red  t ha t

t he  j udge  coun te red  t ha t  s t a temen t  o r  wen t  back  on
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i t .  Ra the r ,  t he  i n i t i a l  dec i s i on  makes  c l ea r  t hac

he  we ighed  a l l  t he  ev idence ,  t ha t  he  cons ide red  t he

ev idence  t ha t  we  es tab l i shed ,  and  he  cons ide red  t he

rebu t t a l  ev i dence ,  and  i n  t he  end  he  f ound  t ha t  t he

exemp t i on  d i d  i n  f ac t  app l y ,  and  t ha t  i s  a  1ega11y

co r rec t  r esu l t ,  and  i t  i s  a  j us t  r esu l t ,  and  a  f a i r

r esu l t ;  we  shou ld  have  neve r  go t  t h i s  f a r ,  bu t  we

d id .

HON.  SCOTT FULTON:  Mr .  Budge ,  1e t  me  j us t

check  i n  on  t ime  he re  because  I  see  t ha t  ou r  c l ock

i s  no t  r unn ing .  How a re  we  do ing?

MS.  DURR:  E igh t  m inu tes  l - e f  t  .

HON.  SCOTT FULTON:  Okay ,  Mr .  Budge ,  a re

the re  f u r t he r  t hough ts  t ha t  you  wou ld  l i ke  t o  sha re?

MR.  T . J .  BUDGE:  We  s imp l y  don ' t  see  t he

tho roughness  o f  t he  i n i t i a l  dec i s i on ,  t he  ex t reme

dep th  t ha t  t he  p res id i ng  o f f i ce r  wen t  i n t o  t he

ev idence ,  t ha t  he  was  t he re  t o  v i ew  and  hea r  t h ree

day ' s  wo r th  o f  ev i dence ,  t ha t  he  i n  f ac t  v i s i t ed

th i s  s i t e  and  t ha t  he ,  h i s  dec i s i on  was  we l l

suppo r ted  by  t he  reco rd .  And  i t  dese rves  be ing

uphe ld  i n  t he  c i r cums tances .
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Othe r  t han  t ha t ,  w€  s imp l y  no te  t ha t  many

o f  t he  a l l ega t i ons  made  by  EPA counse l  r ega rd ing

whe the r  t h i s  s t r uc tu re  f unc t i ons  as  a  dam a re  s imp l y

fa1se ,  and  ou r  b r i e f  makes  t ha t  c l ea r .  W i t h  t ha t  we

wou ld  reques t  t ha t  you  upho ld  t he  i n i t i a l  dec i s i on ,

un less  t he re  a re  any  f u r t he r  ques t i ons .

HON.  KATHIE  STE fN :  Can  you  exp la i n  t o  me

you r  r a t i ona le  f o r  con tend ing  t ha t  t he  de fense  he re

i s  j u r i sd i c t i ona l?

MR.  T . .T .  BUDGE:  The  e f f ec t  o f  t he

exemp t i on  i s  t o  t ake  away  f r om C lean  Wa te r  Ac t

j u r i sd i c t i on  ce r t a i n  ac t i v i t i e s  t ha t  Cong ress  f e l t

we re  t oo  bu rdensome  on  f a rmers .  I t  may  be  a  l i t t l e

d i f f e ren t  tw i s t  on  j u r i sd i c t i on  as  we  no rma l l y

cons ide r  i t ,  bu t  t he  p rac t i ca l  e f f ec t  i s  t he  same .

The  C lean  Wa te r  Ac t  does  no t  app l y  t o  t hose

ac t i v i t i e s ,  i t  has  no  au tho r i t y  t o  r egu la te  t hose

au tho r i t i e s ,  and  t he re fo re ,  i t  has  a  j u r i sd i c t i ona l

e f f ec t ,  and  t ha t  f a rmers  can  dec ide  t ha t  t hey  don ' t

have  t o  ge t  p reapp rova l -  f r om the  Co rps ,  oy  EpA

be fo re  t hey  engage  i n  t hese  ac t i v i t i e s .

HON.  KATHIE  STE IN :  I  Lake  i t  i t  doesn ' t
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go  t o  t he  power  o f  t h i s  Boa rd  t o  ad jud i ca te  t he

con t  r ove rsy?

MR.  T . , J .  BUDGE:  Tha t  i s  co r rec t ,  You r

Hono r ,  bu t  i t  does  we igh  on  t he  cons ide ra t i on  o f

t ha t  exemp t i on  a t  t he  t ime  i t  was  ra i sed  and  goes  t o

show  tha t  t he  Admin i s t r a t i ve  Law  , Judge  was  j  us t i f  i ed

and  t ha t  h i s  dec i s i on  t o  cons ide r  t ha t  exemr : t i on  was

suppo r ted .

HON.  KATHIE  STETN:  How does  t h i s  d i f f e r

f r om any  o the r  a f f i rma t i ve  de fense  t ha t  a  r esponden t

wou ld  have  t he  bu rden  o f  p roo f  on?

MR.  T . , J .  BUDGE:  Typ i ca l l y  t he  bu rden  o f

p roo f  f a l 1s  on  t he  pe rson  make  mak ing  t he

a f f i rma t i ve  de fense ,  and  we  a re  con f i den t  t ha t  we

have  me t  t ha t  bu rden ,  t ha t  t he  ev idence  p resen ted  a t

t r i a l  shows  t ha t  t he  f a rmer  exemp t i on  d i d  i n  f acc

app l y  unde r  t hese  c i r cums t rances .

HON.  KATHIE  STE IN :  I  am  t r oub led  bv  t he

no t i on  o f  conve r t i ng  wha t  wou ld  be  an  o rd i na ry

a f f i rma t i ve  de fense ,  f  mean  i t  may  be  t he  f a rm ing

exemp t i on  unde r  t he  C lean  Wa te r  Ac t ,  bu t  c l ea r l y

t he re  a re  numerous  a f f i rma t i ve  de fenses  t r o

Acr-FTpERAL RspoRrEns, INC.
Nationwide Coverage
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v io l a t i ons  unde r  t he  env i r onmen ta l  l aws .  I  am

conce rned  abou t  t he  no t i on  o f  conve r t i ng  t hose

a f f i rma t i ve  de fenses  i n to  some th ing  t ha t  i s

j u r i sd i c t i ona l ,  and  I  am wonde r i ng  i f  you  can  he lp

me  th rough  t ha t  cha l l enge  and  exp la i n  how  f i nd ing

th i s  pa r t i cu l a r  de fense  t o  be  j u r i sd i c t i ona l  doesn , t

imp l i ca te  a  hos t  o f  o the r  a f f i rma t i ve  de fenses  unde r

o the r  env i r onmen ta l  l aws?

MR.  T .  .T .  BUDGE :  I  t h i nk  t he  a rgumen t  we

make  i s  t ha t  t h i s  de fense  i s  ana loqous  t o  a

j u r i sd i c t i ona l  de fense .  We  a re  no t  necessa r i l y

t r y i ng  t o  l ump  i t  i n  w i t h  sub j  ec t  o r  pe rsona l  ma t t e r

j u r i sd i c t i on ,  bu t  i t  does  a f f ec t  t he  j us t i ce  i n

cons ide r i ng  t hese  de fenses ,  even  i f  no t  spec i f i ca l l y

ra i sed  i n  t he  Answer .

The  f ede ra l  r u l es  do  i den t i f y  some

de fenses  t ha t  shou ld  be  ra i sed  i n  t he  Answer ,  and

the re  a re  many  o the rs  ou t  t he re  t ha t  a re  he ld  t o

tha t  same  s tanda rd .  I dea l l y  t hese  wou ld  a l l  be

ra i sed  i n  t he  Answer  bu t  t ha t  i s  no t  a lways

p rac t i ca l .  Some t imes  add i t i ona l  i n f o rma t i on  comes

to  l i gh t  t ha t  makes  t hese  de fenses  appa ren t  t ha t  was

AcE-FEoERAL REponrERS, INC.
Nationwide Coverage
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no t  p rev ious l y  t he re  and  f ede ra l  cou r t  and  t he

admin i s t r a t i ve  appea l  boa rds ,  o r  excuse  me  the

Env i ronmen ta l  Appea l s  Boa rd ,  has  t aken  l en iency  i n

a l l ow ing  cons ide ra t i on  o f  t hose  de fenses  w i t h i n  t he

judge ' s  d i sc re t i on ,  t o  ensu re  t ha t  t he  dec i s i ons  a re

p rope r  and  t ha t  t hey  a re  based  on  t he  mer i t s  and

tha t  t h i s  i s  has  no t  become  a  game  o f  p rocedu ra l

maneuve r i ng .

I n  f ac t ,  I  may  quo te  t he  Sup reme  Cou r t  i n

t h i s  ma t t e r ,  Con ley  v .  G ibson ,  i n  wh i ch  i t  heLd  t he

cOur t s  mus t  r a i  aa r  r - 1 ra  . pp roaCh ,  t he  p l ead ing  i s  a

game  o f  sk i l - I  and  one  m iss tep  o f  counse l  may  dec ide

the  ou t come  and  accep t  t he  p r i nc i p l e  t ha t  t he

pu rpose  o f  p l ead ing  i s  t o  f ac i l i t a t e  a  p rope r

dec i s i on  on  t he  mer i t s .

The  rea l i t y  i s ,  You r  Hono r ,  t ha t  we  ra i sed

th i s  exemp t i on  as  soon  as  we  d i scove red  i t  and  we

hoped  t o  eva lua te  i t  be fo re  we  saw  app l i cab i l i t y  t o

ou r  case .

HON.  KATHIE  STE I  N :  A t  wha t  r : o i n t  i n  t ime

in  t h i s  p rocess  was  counse l  r e ta i ned  by  you r  c l i en t?

You  i nd i ca ted  i n  t he  beg inn ing  he  was  p ro  se .

Acr-FEoERAL RsponrsRs, INc.
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MR.  T . . 1 .  BUDGE:  Tha t  i s  co r rec t ,  You r

Hono r .  I  wasn ' t  he re  when  counse l  was  re ta i ned .  I t

was  I  be l i eve  two  yea rs  a f t e r  t he  Co rps  go t

i nvo l ved ,  I  t h i nk  i n  2004 .

HON.  KATHIE  STE IN :  Bu t  we l l  i n  advance  o f

t he  hea r i ng?

MR.  T . , J .  BUDGE:  Yes ,  I  guess  t ha t  was

a f t e r  t he  Comp la in t  was  f i l ed .  So  t he re  we re  two  o r

t h ree  yea rs  i n  wh i ch  he  was  on  h i s  own .

HON.  KATHIE  STE IN :  Does  t he  reco rd

re f l - ec t  t ha t  vou r  c l i en tr vq !  v r ru r r -  o f f e red  any  exp lana t i on  f o r

t he  l a te  asse r t i on  o f  t he  a f f i rma t i ve  de fense?

MR.  T . , J .  BUDGE:  I  don ' t  know ,  I  don ' t

have  t he  mo t i on  i n  f r on t  o f  me  and  don ' t  r eca l I  t he

spec i f i c  con ten t  o f  t ha t .  Bu t  t he re  i s  p l en t y  o f

a rgumen t  made  t ha t  t he  gove rnmen t  kep t  i t  unde r

wraps ,  so  t o  speak ,  and  had  t hey  been  more

fo r t h r i gh t  we  ce r t a i n l y  wou ld  have  ra i sed  i t  l ong

be f  o re  t . he  Comp la in t .  We  wou ld  have  ra i sed  i t  f  r om

the  ve ry  beg inn ing ,  and  we  wou ldn ' t  be  he re  t oday .

i n  t ha t  case .  Bu t  I  can ' t  answer  w i t h  spec i f i c i t y ,

I  am  so r r y ,  You r  Hono r .
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HON.  KATHIE  STE IN :  Thank  vou .

HON.  SCOTT FULTON:  lTus t  a  f  ac tua l

ques t i on  f r om m€ ,  aga in  back  t o  t h i s  i s sue  o f

whe the r  t he re  i s  impound ing  o f  wa t . e r ,  as  a  f  ac tua l

ma t t e r ,  as  a  r esu l t  o f  t h i s  p ro j ec t .  You  sa id  no

impound i rg ,  counse l  f o r  Reg ion  1O  sa id  poo l i r g ,

showed  us  a  pho tog raph  t ha t  seemed  to  show  some

poo l i ng .  I s  t he re  a  d i f f e rence  be tween  impound ing

and  poo l i * g ,  and  do  you  d i spu te  t ha t  t he re  i s  some

so r t  o f  co l l ec t i ng  o f  wa te r  t ha t  has  occu r red  as  a

resu l t  o f  t h i s  p ro j ec t .

MR.  T . , J .  BUDGE:  Pe rhaps  t he  d i f f e rence

be tween  impoundmen t  and  a  poo l  i s  a  l i t t l e  b i t  a

ma t te r  o f  seman t i cs .  The  f ac t  i s  t ha t  t he re  has

neve r  been  a  s t r uc tu re  i n  p l ace  t o  impound  wa te r  and

fo rm  a  pond  o r  r ese rvo i r .

Now ,  t he  cu l ve r t ,  t he  i n l e t  f o r  t he

cu l ve r t  t ha t  goes  unde rnea th  t he  road  c ross ing ,  you

w i l l  no te  f r om tha t  p i c t u re  t ha t  t he re  a re  two

cu l ve r t s .  The re  i s  a  12 - i nch  cu l ve r t  and  an  18 - i nch

cu l ve r t  and  t he  12 - i nch  cu l ve r t  and  t he  1 ,2  i nch

cu l ve r t  i s  s imp l y  f o r  ove r  f l ow  i n  t he  even t  o f  a

AcE-FnoERAL Rsponrnns, Itrtc.
Nationwide Coverage
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f l ood  o r  h i gh  f l ows  o r  some th ing  l i ke  t ha t .  And  t he

top  o f  t ha t  was  ex tended  a  f ew  fee t  f u r t he r  so  as  t r o

p reven t  c l ogg ing .  The  ma in  cu l ve r t ,  wh i ch  i s  l - 8

i nches ,  i s  s imp l y  an  e l bow  on  t he  ups t ream end  o f

t he  p i pes  runn ing  unde rnea th  t he  road ,  and  i t  i s  i n

p lace  so  t ha t  t he  open ing  o f  t he  cu l - ve r t  i s  on  a

ho r i zon ta l  p Iane ,  and  t ha t  s imp l y  i s  t o  p reven t

c l ogg ing .

Tha t  i s  no t  t o  c rea te  a  dam,  Eo  c rea te

impoundmen t .  Howeve r ,  because  o f  t he  ho r i zon ta l

p l ane  on  wh i ch  t he  i n take  cu l ve r t  i s  p l aced ,  he

c i t ed  us  one  p i c t u re  t ha t  immed ia te l y  a f t e r

i ns ta l l a t i on  o f  t hose  t he re  was  a  sma l1  pudd le  maybe

e igh t  o r  t en  f ee t  w ide  and  one  t o  two  i nches  deep .

Tha t  doesn ' t  coun t  o r  qua l i f y  as  a  dam o r

impoundmen t .

A l - so ,  t he  cu l ve r t  i t se l f  l e t s  wa te r  f l ow

con t i nuous l y  t h rough  i t  a l l ow ing  any  bugs  t ha t  m igh t

move  i n  t he re  t o  move  up  and  down .

HON.  SCOTT FULTON:  Okay ,  Mr .  Budge ,  I

t h i nk  we  a re  good  on  ou r  end .  Thank  you  ve ry  much

fo r  you r  t hough ts  on  t h i s .

AcE-FnpERAL REponrsRS, INC.
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MR.  T . J .  BUDGE:  Thank  you .

HON.  SCOTT FULTON:  Mr .  Ryan .

MR.  RYAN:  Thank  you ,  You r  Hono r .

F i r s t  o f  a l l  I  wou ld  l i ke  t o  co r rec t  t he

reco rd  on  when  counse l  became  i nvo l ved  f o r

Responden t .  I  checked  my  no tes  and  t he  pe rson  I

spoke  w i t h  Randa l l  Budge .  Mr .  Thomas  Budge  i s

s tand ing ,  Mr .  Randa l l  Budge  i s  s i t t i ng  t he re .  I

spoke  w i t h  h im  on  November  4 th ,  2004 ,  t h i s  i s  s i x

mon ths  p r i o r  t o  f i l i ng .

I f  you  l ook  a t  t he  reco rd  a t  539  t o  556

the  t es t imony  i nd i ca tes  t ha t  counse l  f o r  Responden t

became  i nvo l ved  i n  app rox ima te l y  ea r l y

November  2004 ,  s i x  mon ths  p r i o r  t o  f i l i ng  t he

Comp l  a i n t  .

A  l awye r  i s  p resumed  to  know  the  l aw .  The

404 ( f )  i s  no t  a  sec re t .  Any  I aw  s tuden t  t ha t  f i nds

a  t r ea t i se  on  404  w i l l  know  404  ex i s t s .  Th i s

responden t  had  e f f ec t i ve  rep resen ta t i on  o f  counse l_

s i x  mon ths  p r i o r  t o  f  i l i ng  o f  t , he  Comp la in t  and  ye t r

wa i t ed  s i x  days  p r i o r  t o  t he  hea r i ng  t o  r a i se  t he

de fense .  The re  i s  no  excuse .
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HON.  SCOTT FULTON:  You  a re  no t  sugges t i ng

tha t  t hey  b roke  i t  a t  t he  l as t  m inu te  as  a  means  o f

ga in i ng  su rp r i - se  ove r  t he  Reg ion ,  a re  you?

MR.  RYAN:  f  am no t ,  You r  Hono r .  I  don ' t

know  why  t hey  d i d  i t .

W i t h  r ega rd  t o  t he  i r npoundmen t ,  t ha t  i s

no t  t he  de f i n i ng  e l emen t  o f  ou r  case  o r  t he  de f i n i ng

e lemen ts  o f  t he  de fense  o f  t he  404  ( f )  .  I t  i s  an

e lemen t .  Whe the r  i t  was  c l ea r  t ha t  t he  s tandp ipes

a re  i n  p Iace ,  t he  ques t i on  i s  no t  whe the r  an

impoundmen t  was  c rea ted  a t  t ha t  t ime ,  t he  ques t i on

i s  d i d  t hose  s tandp ipes  comp ly  w i t h  t he

requ i remen ts .  So  we  shou ldn ' t  ge t  hung  up  s imp l y  on

whe the r  i t  was  an  impoundmen t  o r  no t .  Tha t  i s

s imp l y  one  f ac to r  t o  be  cons ide red .

HON.  SCOTT FULTON:  Th i s  i s  a  l i t t l e

s t r eam,  r i gh t?

MR.  RYAN:  Yes ,  i t .  i s  a  sma l l  one ,  t ha t  i s

co r rec t .

H O N .  S C O T T  F U L T O N :  S e v e r a l  f e e t  w i d e ?

M R .  R Y A N :  T h a t  i s  c o r r e c t .

H O N .  S C O T T  F U L T O N :  A  f e w  i n c h e s  d e e p ?

Acn-FnoERAL REponrERS, INc.
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MR.  RYAN:  Tha t  i s  co r rec t .

HON.  SCOTT FULTON:  So  t he  aqua t i c  l i f e  we

a re  t a l k i ng  abou t  i s  no t  l i ke  l a rge  f i sh  seek ing

pas  sage  ?

MR.  RYAN:  No  one  knows ,  You r  Hono r ,  f l o

one  l ooked .  We  d idn ' t  have  t ha t  oppo r tun i t y .  Bu t

p robab l y  no t .  I t  i s  p robab l y  m in ima l  ,  i f  a t  a l l .

We  don ' t  know .

HON.  SCOTT FULTON:  f s  t he re  a  sc reen inq

o r  any th i ng  i n  p l ace  i n  r e l a t i on  t o  t he  cu l ve r t s

t ha t  wou ld  p reven t  sma l1  i nsec t s ,  i l i nnows  and  t he

l i ke  f r om pass ing  t h rough  f r ee l y?

MR.  RYAN:  Assum ing  t hey  cou ld  j ump .  I t

i s  a  ve r t i ca l  p i pe .

HON.  SCOTT FULTON:  I  t houqh t  counse l  f o r

Mr .  Adams  i s  sugges t i ng  t ha t  pa r t  o f  t he  cu l ve r t i ng

sys tem was  no t  d r i ven  t h rough  t he  ve r t i ca l _  p l anes .

MR.  RYAN:  Tha t  i s  co r rec t ,  You r  Hono r .

I t  i s  essen t i a l l y  a  ho r i zon ta l  cu l ve r t  wh i ch  runs

unde rnea th  t he  road ,  bu t  t hen  i t  t akes  a  90  deg ree

tu rn  and  you  see  i t  qu i t e  c l ea r l y  i n  t he  Exh ib i t  12 ,

and  i n  Respond ' s  own  d raw ing ,  Exh ib i t  3 .
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HON.  SCOTT FULTON:  The  on l y  pa th

wa te r  i s  t h rough  t he  t op  o f  t ha t  p i pe?

MR.  RYAN:  Th rough  t he  t op  o f  t ha t

ve r t i ca l  p i pe .  I f  t he  c r i t t e r s  can  j ump ,  I

t hey  can  ge t  back  and  f o r t h .  Aga in ,  we  d i dn

fo r  t he

guess

I  t  h a v e

a  chance  t o  deve lop  t ha t .

HON.  EDWARD REICH:  When  you  say  nobody

looked ,  does  t ha t  mean  when  t he  Co rps  d i d  i t s

eva lua t i on  i t  d i dn ' t  l ook?

MR.  RYAN:  f  am no t  awa re ,  i f  t hey  d i d  I

don ' t  know  abou t  i t .

HON.  EDWARD REICH:  Okay .

HON.  KATHfE  STE IN :  To  wha t  ex ten t  d i d

EPArs  p roo f  on  t he  app rop r i a teness  o f  t he  pena l t y

pa ra11e l  i n  some  way  some  o f  t he  cons ide ra t i ons  you

wou ld  needs  t o  l ook  a t  i n  t e rms  o f  r ecap tu re  and  t he

fa rm  road  exemp t i on?  I n  o the r  wo rds ,  t o  t he  ex ten t

t ha t  you  a re  hav ing  t o  p rove ,  o r  you  wou ld  make  a

pa r t  o f  you r  pena l t y  case ,  a  l ook  a t  env i r onmen ta l -

ha rm  and  t h i ngs  l i ke  t ha t ,  t o  wha t  ex ten t  do  t hose

dove ta i l  w i t h  t he  p rac t i ces  you  wou ld  have  t o  l ook

a t  f o r  t he  recap tu re?
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MR.  RYAN:  I n  t h i s  pa r t i cu l a r  case ,  no t

much  a t  a1 l - .  And  I  s t a ted  i n  my  open ing  a rgumen t r ,

my  open ing  s ta temen t  a t  t he  hea r i *g ,  t ha t  t h i s  was

no t  a  b i g  env i r onmen ta l  ha rm  case .  We  t r i ed  t o

se t t l e  t h i s  case  be fo re  t he  309  requ i remen t ,  be fo re

we  f i l ed  t he  adm in i s t r a t i ve  pena l t y  ac t i on ,  and  f

subm i t t ed  r i gh t  up  f r on t  when  I  wen t  t o  hea r i r g ,  i t

i s  no t  a  b i g  env i r onmen ta l  ha rm  case .

Th i s  case  i s  abou t  r eca l c i t r ance ,  abouc  a

Responden t  who  j us t  wou l -d  no t  come  i n to  comp l i ance ,

bu t  numerous ,  i n  f ac t  con tac ted  by  t h ree  d i f f e ren t

agenc ies .  So  t h i s  i s  a  r abb le  case ,  and  we  d id  no t

p repa re  an  env i r onmen ta l  ha rm  case  f o r  t ha t  r eason ,

un t i l  s i x  days  p r i o r  t o  t he  hea r i ng  I  d i dn ' t  know  i t

was  an  i s sue  -

HON.  SCOTT FULTON:  Wha t  do  r  t h i nk  abou t

t he  appea l  t ha t  we  a re  hea r i ng  f r om Mr .  Budge  t hac ,

9e€ ,  i f  t he  gove rnmen t  had  been  more  a f f i rma t i ve  i n

i t s  app roach  t o  t h i s  and  o f  a  m ind  t o  o f f e r

i ns t r uc t i on  t o  Mr .  Adams  tha t  pe rhaps  i t  wou ld  have

spa red  eve ryone  t he  cha l l enge  o f  t h i s  case?  I  mean

i f  t he  Co rps  f o l ks ,  Mr .  Joyne r ,  whoeve r  t he  r i gh t
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pe rson  was ,  wou ld  have  sa id  ea r l y  i n  t he  go ing ,

sounds  l i ke  t he  f a rmer  i s  t r y i ng  t o  bu i l d  a  r oad

he re ,  t ha t  i s  a  p i g  pa r t  o f  wha t  you  a re  abou t ,

ac tua l l y  t ha t  i s  some th ing  you  p robab l y  can  do ,  you

jus t  need  t o  do  i t  r i gh t ,  he re  i s  how  you  do  i t ,

s c rap  t he  dam pa r t  o f  t he  p ro j ec t ,  and  p roceed .

MR.  RYAN:  I  t h i nk

HON.  SCOTT FULTON:  I f  t hey  a re  ra i s i ng

the  conce rn  abou t  f a i r  dea l i nq  w i t h  members  o f  t he

regu la ted  commun i t y ,  and  t ha t  i s  no t  an

ins i gn i f i can t  conce rn ,  we  have  pa r t i es  who  don r t

have  soph i s t i ca t i on  on  env i r onmen ta l -  ma t t e r s  as  a

gene ra l  p ropos i t i on ,  who  may  o r  may  no t  be  t r y i ng  t o

do  t he  r i gh t  t h i ng .  To  t he  ex ten t  t ha t  t he  a rm  o f

t he  regu la to r  t ha t  i s  ou t  i n  t he  f i e l d  can  p rov ide

some  i ns t ruc t i on ,  t ha t  can  ca r r y  a  l ong  ways ,  and

tha t  d i d  no t  happen  he re ,  r ea l l y ,  d i d  i t ?

MR.  RYAN:  f  can t t  d i saq ree  t ha t  t he  more

commun ica t i on  may  poss ib l y  have  changed  t he  ou t come .

Tha t  i s  o f  cou rse  poss ib l e .  Bu t  when  you  l ook  a t

t ha t ,  t he  reco rd  o f  t h i s  Responden t ,  f a i l i ng  t o

rep l y  and  f a i l i ng  t o  r espond  t o  l e t t e r s  and  f a i l i ng
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to  respond  t o  t e l ephone  ca11s ,  i t  i s  qu i t e  c l ea r

t h i S  w a s  a  d i  € F i  a " ' l  F  n a - S 6 n  t O  d e a l  w i t h ,  a n d  t h a t

r eco rd  i s  qu i t e  we l l  es tab l i shed .

And  f  see  my  t ime  i s  up .  I  wou ld  l i ke  t o

j us t  make  one  c l os i ng  s ta temen t .  The  Responden t

sa id  seve ra l  t imes  t h i s  i s  a  m ino r  i s sue ,  t h i s  m  j - no r

p lead ing  i s sue  resu l t ed  i n  t he  d i sm issa l  o f  t he

case .  I t  was  no t  m ino r .

Thank  you ,  You r  Hono rs .

HON.  SCOTT FULTON:  Okay .  We l1 ,  we

app rec ia te  a l l  t he  a rgumen ts  we  have  hea rd  t oday .

We  wan t  t o  ex tend  ou r  t hanks  t o  t he  pa r t i es  f o r

t he i r  con t r i bu t i ons  ;  t he  f  o l - ks  ou t  i n  I daho ,

Mr .  Budge ,  t hank  you  so  much  f o r  mak ing  you rse l f

ava i l ab le ,  and  wo rk i ng  t o  f i nd  a  f o rum tha t  wou ld

make  t h i s  hea r i ng  wo rk  f o r  you .

And  we  have  f ound  t he  a rqumen ts  I  t h i nk

ve ry  he lp fu l - .  We  w i l - l  t ake  t hem unde r  adv i semen t  i n

reach ing  ou r  dec i s i on  i n  t h i s  case .

So ,  t hank  you  aga in ,  and  have  a  good  day .

(Whereupon ,  d t  2 :44  p .m . ,  t he  hea r i ng  was

conc luded .  )

Acn-FToERAL RrponrgRs, INC.
Nationwide Coverage

202-y7-37N w3w



In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Mav 3.2007

Page 63

__ __4__
abit i ty l9:15,19

20:2 44:2
zble28:14 31:14
abused 10:6
accept 52: 13
accomplish l3:19
accomplished l4:5
accurate 16:8 17:14
acknowledged

2 7 : 1 5  3 7 : 1 8
Act l l :1 17:12

33:2134:5 36:17
3 8 : l l  4 9 : 1 1 , 1 6
50:21

action 29:l 60:-6
activities 49:12,17

49:21
activity 25: l3
Adams 1:7 3:7 4:4

29:1 ,7 ,1 l , l5  35 :5
35:13,17,21 36:14
37:.3,4,12,18 38:6
38:8 ,1  I  39 :  19
58:16 60:20

added 39:6
addition 1l:21

26:19
additional 5 I :21
address4:17 29:22
adjudicate 50:l
administrative 5:17

2l:2 46:2,20 47:2
47:7,14 50:6 52:2
60:6

ado 4:11
advance 32:19 53:5
advised 38:8
advisement 62: l8
affect 51:13
affirmative l3:22

2 l : l l , l 4  50 :10 ,14
50:20,22 5l:3,7
53:12  60 :18

affirmatively 2l:18
afternoon 3:2,3
agencies 60:12
Agency l:2 2:9

l0 :16  34 :16  35 :1
45:21

Agency's 23:5
ago29:7
agree 7:3 21 : l0

22:16 40:9 42:5
44:14 45:21 46:15

agreed3T:14

N,J 6:22 7:18 9:18
106 20:16 22:16
44:16 46:16

ALJ's l0:10,14
allegation 47: I 8
allegations 49:2
allege3T:20
alleges 34:21
alleging 5:12
allocate 46:20 47:3
allocating 46:17
allocrtion46:22
allotted 3:6
allow l9.2 24:2
allowed 20:4 24:8

33:2 39:2
allowing 32:13 39:9

44:16 52:4 55:18
alternative 8:4

71:22l9:7
alternatively 9: 12
ambiguous 33:20
amend 6:147:18

39:3
Amended 7:19
amending 38:20
amendment32:7

39:2,8,9
amendments 32:13
ample40:19
analogous 51:10
analogy l5:5
analysis 16:9,11,12

l7:4,8,8 39:16
42:8 43:15

andlor 16''2
answer 5:22 6:7,9

6:147:19,19 22:2
30: l l32:2,5
5l:15,17,20 53:21

Answers l0:2
anticipate 37: I
anyway 18:16
apparent5l:22
appeal l:7 52:2

60:17
Appeals l : l32:3

52:3
appear 29:3 46:10
appeared16:22

36:6
A,ppellee 2:17 3:7

4:3
applicability 17:17

35:12 47:20 52:18
applicable l3:3

33:2234:2
applicant's 40:6
application 26:1,22

37:6 38:12
applied 5:14 16:9

17:5  42 :16
applies 43:10
apply 22:19 38:9

4l:17 43:3.10
48:5 49:16 50:17

appreciate 3:12
29:4  62 : l l

approach 52: I I
60 :19

appropriate 20:20
45:22 46:6 41:6

appropriateness
47:10 59:14

approximately
56: l3

aquat ic l5:15,17,18
16:418:2,20
40:20 58:2

area34:20
arguably 33:6
argue 19:18
argued ll:2145:7
arguing 24:5
argument 3:3,9,13

4:1,6,18 6:2,6
20:17 22:18 30:15
45:10 ,13  5 l :9
53:16 60:2

arguments 3 : l5
30:5 40:17 62:ll
62:17

arises 14:12
arm 6 l :14
arriving I l:4
articulated 34:17
asked 8:6 I l:5 l8:9
aspect 37:13,19
assert l0:2 32:9

4l:10 43:9
asserted 44: I 7
asserting 5:12,21

6 : 9  4 l : 1 8
assertion 6:3 l9:5

22: l  40:14 42:15
53:12

Assistant 2:4
assume 44:21
assumes 17:22
Assuming 58:13
attach 9: l7
attempt 35:9 46:18

attempted 33:15
authorities 49: I 8
authority 49:17
automatically 9:17
available 62:15
avoid29:20 38:2
aware 35:10 36:4

59:  l0
A-613:7

B  1 4 : 1
backl4:7 26:14

47:22 54:3 59:5
Bailey 2:12
based 23:4 30:4

33:8 34:14 52:6
basis 7:20
bears l3:12,1422:9
began4:2229:7
beginning 25:21

26:6 52:22 53:20
behalf 2:9,17
believe 7:12 2O:12

2 l :4  22 :2235:20
40:13 53:3

bench 10:20
benefit 3:11 5:6
best 18:6 43:20

47:9
better 31:19
big 40:5 60:4,8
biologist l5:21

l8:22
bit23:4 25:l 54:13
blown 34:16
blue 30: 17 3l :2
BMPs 4l:14,16

43:14
board 1:1 3:10,13

4:18  5 :16  9 :21
l9:4,13 20:6,9
22:10 29:3 32:3
33:7 40:2 46:l
5 0 : 1 5 2 : 3

boards 52:2
Board's 3:4 4:20

l 9 : l l  2 0 : 1 0
Boise 2:7
bottom2l:21
Box2:14
brief 1l:8 23:l 45:9

45:15 49:4
briefly 12:18
briefs 3:15 30:4

45:8,8,15

bring l7:15
bringing3:14 l8:16
broke 57:2
brought 15:21

16:1318:2230:22
budge 2: l l , l2 4:5,6

4:7,9,10 28:14,16
28:19,21,22 3l:7
3l:ll,l3,l7,2l
32:17 33:3,17
34:4 35:4 37:4
40:10,12 4l:12,18
42:1,7 43:17 44:4
44:14,2146:5,12
47:l48:9,13,15
49:10 50:3,12
5 l :9  53 :1 ,7 ,13
54:12 55:20 56:l
56:.7,7,8 6017
62:14

bugs 55:18
build 5:4 6l:2
building 25:19
bulldozing 5:l
burden 5:19 13:12

13:14,21,2114:6
l4 :9 ,2215:14
l9:3 20:ll,l4,l9
2l:1,6,7 22:9 30:4
40:10 ,13  41 :1 ,5
4l:19 44:7 46:17
47:3,11,15,19
50:1  1 ,12 ,15

burdensome 49:13
burdenrs 46:21
business 5:10 6:l I

6 :15  8 : l

c
C3:l4:7
calendar l6:l
calls 62:l
capability 37:22
capacity 44: l9
caps24:12
card 45:3
Carroll9:22
carry 14:22 6l:16
ease4:-16,22 5:13

5:18  7 :13  8 :8 ,15
9:4,6,14 l2: l l , l2
12:13,17,22 13:12
13:-13 l5:1,6,7,9
1610l7:21 l8:4
18:6 19:9,22 20:l
20' '3,3,12 2l :1,2,5

202-347-3700 Ace-Federal Reporters, Inc. 800-336-6646



In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Ndav 3.2001

23: l25:14 27:17
29:5 33: l0 36:8
4l:8 42:22 43:7
44:20 46:9,19
52:19 53:2157:7
59:19 60:1,4,5,8,9
60:12,13,2162:8
62:19

cases 9:22 10:l
cease 23:14
Center 2:13
certain l0:4 33:4

49:12
certainly 6:20 7:6

19,'212O:2,9 30:8
30:13 3l:1,22
32:17 33:4,11
34:4,8 35:16 36:2
37:4 39:ll 40:13
4l:4 42:9 43:7
5 3 : 1 8

challenge 5l:5
60:21

chance 4l: l0 59:6
change 28:2 38:'9
changed 6l:19
check 48: l0
checked 56:6
choice 9: l, I
Circuit 38:2239:6
Circuits 38:21
circumstance20:20

24:17 34:3
circumstances l0:4

30:15 47:6 48:22
50:17

citations 22:6
cited ll:7 23:l

25:10 55:12
cites l3:13
claim 30:16
claimed 39:12
claims 24: I I
clarity 3: 14
Clean 15:7.9 17:12

33:2134:5 36:17
38:10  49 : l  1 ,16
50:21

clear l3;13 30:9
36:6 42:21 48:l
49:4 57:9 62:l

clearly 9:20 20:12
23:ll,l8 24:9
27:13 28:835:21
40:22 50:21 58:21

client 29: I 0 33: 1.13

40:10  43 :8 ,12
52:21 53:ll

c lock 48:10
clogging 38:2 55:3

55:8
closing 62:5
coin39:22
collecting 54: l0
come4:19 13 :17

l4 :3  31 :2  60 :10
comes 38:20 5l:21
common43:6
communication

6 l :  l 9
community6l:10
competent l7:20
Complainant's

35:20
Complaint 12:12,14

34:2153:8,19
56:15,2A

completely 17:14
compliance 3: l9

25 :18  60 :10
complied 43:20
comply 17:11 l8:10

57:12
concept 25:l 26:.12
concern 6l:9,1I
concerned 5 l:2
conclude 20:16

32:22 4l:16 44:15
concluded 62:22
concludes 19:14
concluding 10:ll
conditions 17:16
conducted 46:9
conference 3:8 29:,4
confident 30:4

42: l l50 :14
confused 23:4
Congress 44:6,12

49:12
Conley 52:10
consequently 15:13
consider 34r22

47:ll 49:15 50:7
consideration 34:10

34:12 45: l l  50.4
52:4

considerations
59:1  5

considered 30:20
40:2142:13,17
48:2,3 57:15

considering 33: I I

34:7 47:6 5l:14
consistent 19:l I
consolidated 30:9

30:13 3l:22
constructed l7:9,9

44:4,10
constructing 5:3
construction 23:7

23:15 43:19
consultation 33:22
contacted 60:1 I
contemplated36'.21

37:5
contending 49:8
content 53:15
contention 25:20
contested 25:15
continuance I l:22
continue 38:16
continuously 55: I 8
contradictory

38:19
contrary l3:14

37:20 40:14 42:5
contributions 62:13
controversy 50:2
converting 50:19

5l:2
Corps 5:7 l3:8 16:8

l6:13,20,21 l8:10
25:12 26:1,7
27:12,15 29:.9,14
33:15  35 :10 ,13 ,17
35:18,21 36:9,10
39:15.18 49:20
53:3 59:8 60:22

correct l0:8 l1: l l
l2:214:20 18:17
27:1,230:6 42:2
43:17 48:6 50:3
53:l 56:4 57:19
57:21  58 :1 ,18

counsel 2:4 3:7,18
3:214:3.7 l2: l l
l 2 :13  30 :19  31 :5
32:15 35:6,18
37:20 38:17 44.8
47:16 49:2 52:12
52:21 53:2 54:6
56:5 ,12 ,19  58 :15

counsel's 40: l4
count 55: I 5
countered 47:22
course 17:22 6l:20
court3:227:10

28:21 30:20 42:22

45: l52:1,9
courts 32:4 52: l l
co-counsel 7: I I
create 55:9.9
created 57: I 1
credibility 47:8
creek5: l , l  l6 :1 ,3

l8:3 24:8
critters 59:4
crossing 5:3 37:5,9

37:ll,l3,l9,2l
54 :18

cross-examination
2l:12,12,20

culvert 54:.17,18,20
54.'21,21,22 55:3
55:6 ,1  1 ,17  58 :19

culverting 58:16
culverts 24:2 54:20

58:10
cure 20:5
curious 16:16
current 38:4
currently 20:21
cut l0:12
CWA 1:7
cwA-l0-2004-01...

l : 9
C.F.R 13:5,20 25:7

D
D 3 : l
dam 26:3,8,10,20

3612,15,2137:2
37:13  38 :10 ,13 ,15
49:3 55:9,15 6l:6

damage25:22
damming28:5,11
dam/road 15:19
date9:7
dated 3:4
day I l:1 16:19,19

1 8 : 7  3 1 : 6  3 5 : 1 1
38:3 62:20

days  5 :10  6 :11 ,15
8:1  l0 :21  12 :15
15:22 16:6 32:21
56:2160:14

day's 48:19
DC l :15
de22:lO
deadline 8:14,17

9:2,4l2:5,9 33:4
Deadlines l2:5
dezl 19:21 29:9

40:5 62:2

dealing 37:l 6l:9
December l6:22
decide 42:19 49:19

52:12
decision 10:10,14

1 0 : 1 8  I  l : 1 3  l 5 : 1 7
18:1919:1222:4
30:6 39:21 40:15
40:16.19 4l:9
42:13 43:6 44:18
45:16 47:14,17,t8
48:1,16,20 49:5
50:7 52:15 62:19

decisions 32:2,6,13
33:8 52:5

declaratory 42: l9
deep 55:14 57:22
defeated 14:15 42:6

42:10
defendant 10:2
defense 5:17 6:2,4,6

6:8 7:2,20 8:3,8
8:19,22 9:13
12:16 13:10,11,22
l9:.5,6,9,14 20.'3,7
2l:ll,l5,l9 22:l
22:8,1127:'9,9
30:1632:4,20
33:2,13,19,19
34:1,4,7,10,12,17
34:17 40:ll44:16
49:8 50:10,14,20
51:6,10, I | 53:.12
56:22 57:8

defenses 22:17 33:.5
50:22 5l',3,7,14
5l:17,22 52:4

deficiencies 33:9
defining 57:7,7
definitely 14:14
degree 58:20
deliberately 3l :9

33:12 35:18 36:7
demand 29:l I
denying 39:3
Department 24: l2

38:7
depth2312 48:17
describe 26.,3 27:7
description 37:8
deserves 48:21
desist 23: 14
despite 12:10
determination l9:6

l9:8 20:22 3l:4
39:13 ,15 ,19  40 :3

Page 64

202-347-3700 Ace-Federal Reporters, Inc. 800-336-6646







4A:4 45:1.6 47:4
determine 43:2

47:8 ,10
develop 44:10 59:6
developed l6:6
differ 50:9
difference 24: I 8

54:8,12
different 17:l 49:14

60:1  1
differently 12:21
difficult 8:2146:10

62:2
difficulty 36:12,13
disagree 35:4 6l:18
discharge 15:9
discovered 40:5

44:8 52:17
discretion 9:17 -21

l0:.7 34:6 5225
discuss 38:16
discussed ll:10
Dismiss 5:12 8:14

8 : 1 8 1 0 : 2 2 l l : 2
dismissal20:l

22:12 62:7
dismissed 38:19
disposed 12:16
dispositive 8:15,17

9 : 3 l 2 : 5
disprove 47: l6
dispute 54:9
District 43:l
DMC26:22
Docket l:8
documented 42:13
documents l8:l
doing 5:2 9:10 l5:4

25:22 28:15 29:20
43:4 48:ll

dollars 29: l8
DONALD l:21
doubt 3: I I
dovetail59:21
drawing 58:22
driven 58:17
drop 9:6,10 36: l5
dropped 37:12,19
drug 35:6
dual25:l 26:12.16

26:19
DURR48:12
D.C l :3  7 :12

___ E
E  3 : 1 , 1

earl ier4l :10
early 30:21 56:13

6 1 :  I
earthen 26:3
ease 44:7
East 2:13
economy 7:8
EDWARD 6:5.13

6:18 ,22  7 :15  9 :15
l0 ;5  14 :14 ,18
16:7 17:3.13
18:12,15 22:13
34:15 4l:12,21
42:4 43:11.22
59:7,12

effect l0:10,14
49:10 ,15 ,19

effected 28:2
effective 56:19
effectively l0:15

19:19,20 4l:6
eight 48:12 55:14
either 9: l8
elbow 55:4
element 18:20 57:7

57:9
elements l3:9,15,19

14:  I  1 ,15  l5 :8 ,12
16:15 2l :9 22:1,5
22:7 27:8,9,11,13
4l:22 42:2,5 57:8

enables 43:2
ended2T:5 46:4
Enforcement 3:19
engage49:21
Engineers 5:7

16:20 26:2 29:9
ensure 25:6 52:5
entire 4:l
entirely 7:3 8:3,22

2 l : l l 2 2 : 1 5
environmental l:l

l :232 :3  5 l :1 ,8
52:3 59:19 60:4,8
60:13 6l:12

EPA 2:5 3:20 6:3
18:19 29:20 30:2
30:16 ,18  3 l :2
33:15 34:9 37:17
37:20 38:17 39:12
39:17,21 4l:3,5
45:3,5,7,9,13 47:5
47:15,16 49:.2,20

EPA's 59:14
equipment 5:4

25:14,16,21

err20:17 44:16
erred 42:8 46:16
ESQ 2:3,11
essentially 18:3

58:  l9
establish l8:21
established 2l:l I

4l:7 48:3 62:3
establishes 23:2
evaluate ll:14,17

43:13 44:9 52:18
evaluating 35:1 I

40:17
evaluation 44:1

59:9
eve 8:16
event45:20 54:22
events 30: l2
evidence 5:20 l4',2

l4:5l5:817:22
l 8 : 1 , 2 1  l 9 : 1 6
2l:8 22:8 30:19
39:13,20 40:18,19
40:2142:1,14,15
43:7 44:22 45:5
47:9 48:2,3,4,18
48:19  50 :15

evidentiary 12:l
24:16 46:8

example 14:13l5:2
15:15,1618:22
22:3

examples 19:l
exception 22:17
excuse 13:l 20:8

52:2 56:22
exempt28:10 29:15

35:15  36 :1 ,3
44:12

exempted 24:5 28:7
28:10

exemption 5:14
l 3 : 7 , 8 , 1 6 1 5 : l
16 :917:5 l9 :9
24:625:4,9 29:lO
29:213A:1,10,17
32:l35:10,12,19
35:22 40:18 4l:10
4l:17,19 42:6,10
42:15,18 43:10,12
43:18 44:6,9 45:7
45: l l47:16,20
48:5 49:11 50:5.7
50:16,2152:17
59:17

exemptions 35:2

40:2 43:2
exhibit 17:6.7 23:9

23:10,1824:20
26:10 35:19.20
58:21.22

exist 18:4
existed 43: l3
existence 27: I 6

43:l
existing 26:3 29l.8
exists 20:21 33:20

56:1  8
experience 43:6,8
expert 15:2226:8,8
experts 43:5
explain 24:2232:21

49:7 5l:5
explaining 35;22
explanation 53:1 I
expressly 30: l0

32 :1 ,4  37 :18
47:19

extend62:12
extended 55:2
extension 8:6,11,12

ll.'22
extensively 3 1:4
extent28: l  59:13

59:17,20 6l:14
extreme48:16
extremely42:12

I64  27 : l0 , l  l , l 1 ,14
27:14

face 33:20 34:18
faced 7:5 8:5
facilitate 52:14
Iact 6:6 16:16 2l:l

2 l :17 23:6 33: l l
35 : l  l , l8 , l9  36 :6
37.'238:13 4l:15
43:3,10,16,16
44:9.10 47:16
48:5 ,19  50 :16
52:9 54:14 60:ll

factor 57: I 5
facts 13:18 l5: l l

2l:22 22:2 40:15
factual23:4 54:2,4
factually 14:10 16:5
fai l  l5:11
fai led 20:11 4l :3.6
failing 6l:21,22,22
fzils 14:21,22
Iair 37:l 48:6 6l:9

fair ly 28:16 34: l
falls 50:13
false 49:4
fa r  l l :18  48 :7
farm 5:3,13 13:3,6

l3:7,15 17:4
25:16,21 26:16,21
27:19 29:8,10,21
30:10 .17  32 : l
36:16 40:17 4l:17
4l:19 42:6,18
43:12 445,6
47:20 59:17

farmer l6:9 50:16
6l:2

farmers 42:18 43:2
43:4 44:5,7 49:13
49:19

farming 25:13
50:20

favor4l :14
federal30: l l  32:3

32:6 38:20 5l:16
52:l

feel 33:17
feet55:2,14 57:20
fell44:6
felt l2:4 49:12
f ield 25:14 61:15
file 9:1
f i led 5:11 6:13,19

6:20 8:13,17 9:12
10:20,22,22 32:10
53:8 60:6

f i l ing 12: l l ,14
32:19,22 56:10,14
56:20

I i l l25:8,12
frlled24:19 26:3
l inal  32:13 33: l
find 15:22 20:lO

30:5 42:7 62:15
f inding47:10 5l :5
findings 22:5 4l:13
finds 56:17
f irst  5:12 6:1 8:18

16:2217:10 l8:7
29:232:7 4O:7
56:4

fish 5:5 15:21 18:22
23:13 37:6 58:3

f ive 3:6 4:16 5:8
l5:8 29:7

flood 55:1
flow 54:22 55:17
flows 55:1

In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Mav 3,2007

Page 65

202-347-3700 Ace-Federal Reporters, Inc. 800-336-6646



In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Mav 3. 2007

Page 55

general3:'20 6l:13
Gibson 52:10
g ive  l9 : l  3 l :14

33:3
given l0:3 32:18
giving 4l:9
go 8 :2  1 l :15  l5 :3 ,3

l 8 : 8  3 l : 1 5  3 5 : l
50: I

goes 31:15 50:5
54:1  8

going l2:8 l5:3
18:5,7 47:4 6l:l

good3:228:17 40:7
55:2162:20

gotten 12:10
government 33:12

35:8 36:7,9 4l:8
53:16  60 :18

granted 7:1,18
grave 39:9
grounded 20:l
grounds 9:2
guess 36:9,10 53:7

59:4

half 16:20 31:6
hand 36:19
happen 29:20 39:11

6l:17
happened 12:20

43:19
happy 23:9
harm 59:20 60:4,8

60: l3
hear 26:13 28:14

3l:17 36:13 47:7
48:1  8

heard 62:l I
hearing l :12 5:9,11

6:12,15 7:9 8:1,7
10:20ll:4,5 l2:l
l 3 : 1 8  l 6 : 1 7  l 8 : 7
22:ll24:16,21
26:2,5 29:17
30:19.2231:5
32:21 34:8 39:14
45:8,15 46:9 53:6
56:2160:3,7,14
60:17 62:16,21

held 9:21 15:18
32:4 38:22 42:22
4 3 : l  5 l : 1 8  5 2 : 1 0

help 3 I :9 5l :4
hetpful62:18

f ly 36:16
flying 7: I l,l I
focus 9: I I
focused 9:7
foll<s 60:22 62:13
footnote22:3
forced 42:18
Forgive23:21
form 54: l6
Iorth27 i4,11,20

59:5
forthright 53:18
forum46:19 62:15
forward l l :16 l8:8
found l3:4.8 15:16

l8 :18 ,19  36 :6
40:5,22 4l:14
42:4.14 44:17
48:4 62:17

four l7:1129:13
35: l  I

framework 25:2
free 15:15 24:2
freely 24:8 58:12
front43:18 53:14

6O:7
ful l24:10
FL]LTON 3:2 4:3,8

4 : 1 1  8 : 1 0  l l : 1 9
12:18 20:15 2l :10
2l:17 23:3 24:15
24:2226: l l , l8
27:6 28:4,13,17
28:20 3l:7,14,19
33:17 36.8 409
44:14 45:18 46:7
46:14 48:9,13
54:2 55:20 56:2
57:1,16,20,22
58:2,9,15 59: l
60 :16  6 l :8  62 :10

function 32:8
functioned 38:3
functions 49:3
further 3:14 4: l l

2l:3 46:3 48:14
49:6 55:2

G
G 3 : l
gain 29:13
gaining 57:3
game45:4 52:.7,12
Gary 3:18
gather 46:8
gee 60:18

h id  33 :12
hidden 34:22
hiding 34:16 35:18
high 55: I
highlighted 34: I
hire 35:6 43:5
HON 3:2 4:3,8,11

6:5,13,18,22 7:15
8:10  9 :15  l0 :5 .9
l0:13 1l :9,14,19
12:1814:14,18
16:7 17:3,13
l8 :12 ,15  19 :2 ,13
20:5,15 2l :10,17
22:13 23:3 24:15
24:22 26: l l , l8
27:6 28:4,13,17
28:20 3l:7,14,19
3 2 : 1 5 , 1 8  3 3 : 1 7
34:15 36:8 40:9
4l:72,2142:4
43:11,22 44:14
45:18 46:7,14
48:9,13 49:7,22
50:9.18 52:20
53:5,10 54:1,2
55:20 56:2 57:l
57:16,20,22 58:2
58:9,15 59:1,7,12
59:13  60 :16  61 :8
62:10

Honor 3:17 4:5-15
6:21  8 :13  9 :21
1 1 : 5 . 1 1  1 2 : 3
14:21 16:18 2l :21
23:2227:228:19
35:5 4O:12 42:3
46:6,12 50:4
52:16 53:2,22
56:3 57:4 58:5,18

Honors 62:9
hoops 38:6
hoped 52:18
horizontal24.'2

55:7 ,10  58 :19
host 5l :7
hung 57:13
hypothetically 8:4

ldaho 2:7,15 5:2
24:12 38:7 46:8
62:13

idea25,'3.7
Ideally 5l: l9
identifies 37:10

ident i fy 5l :16
imagine 28:4
immediately 55:12
impact 25:5,6 27:3
implementing l3:6
implicate 5l:7
implicitly l0:15
implies 38:17
imply44:l
important 4l:7
importantly 34:l I
impose 20:6
impound 26:6

37:2238: l54:15
impounded 24:3,14

37:21
impounding 54:4,6

54:8
impoundment 5:5

37:8,16,19 54:13
55:10 ,16  57 :6 ,11
57:14

impression 36:l I
improperly 30:3

4l:4
improve 29:8
inappropriate

22:12
inappropriately

2 l : 7
inaudible 30:21
inch 54:21
inches 55:.4.14

57.'22
incidental 37:5,16
include 38:13
included 7:19 36:12
includes 4l :2 I
incorrect 45:17
independent 34:20
indicated 52:22
indicates 56:12
indicating 4: l3
indications 45:2
inferred4T.'21
influenced 44:19
information 51:21
informed 37:12
inhibited 15:19
ini t ia l  l0:18 l l :13

15:17 16:21 18:19
22:4 37:6 4O:15
40:16 47:14 48:l
48:16 49:5

initiative 30:20
injustice 39:9

inlet 54: l7
inquiring 35:21
insects 58:1 I
insignificant 61:11
inspection 17:1
inspections l7:l
inspectors l7:10
installation 55:13
instruction 60:20

6 l : 1 6
in take38: l  55 : l l
integral3T:2
intend 11:6
intended 26:6 44:7

44:12
intent 38:4
interest 9:9
internal 40:2
interpret l0:9,14

1 0 : 1  8
interpreting l0:1
interrupt 32:16
investigate 38:6
investigator l6:21
involved l2:13

35:17 53:4 56:5
56:13

issue 4:20 ll:12,15
l3 :3  l8 :13  l9 :3
25:13,17,17 29:22
38:17 44:15 54:3
60:15 62:6,7

issued 5:6 23:14
issues 4:17,20 5:15

19:21

J
J  l :7  2 : l l29 : l
Jacob3:7
James 16:19 26:7

31:3 45:6
job l5:4
joint3T:7
Jones42:22
Jonesi 3:19
Joyner 16:19 l8:9

18:1226:7 3l:3
45:6 60:22

judge 5:17 7:1 I
I  l :3 ,5  l5 :16
l 8 : 1 1  2 0 : 1 9  2 l : 3
30:3 3l : l32:20
34:6 36:5 46:2,20
47:2,3,7,15,22
50:6

judge's 34:10 45: I I

202-347-3700 Ace-Federal Reporters, Inc. 800-336-6646



In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Mav 3.2007

Page 67

l e f t  3 l :16  48 :12
legal33:14 35:6,17

44:8
legally 48:5
legit imate2l:13
length 27: 13
leniency 52:3
letter 35:21
letters 6l:22
let 's 31:14.20
l i fe l5:16,17,18

16:418:20 58:2
light19:17 5l:22
l ine l4:8 21:21
lined 7:10
Iines 47: l7
listening 36:4
literature 16:2
litigation 8:19
litigator 15:2 l8:5
l i t t le 25:1 3l :8

34:16 49:13 54:13
57:16

lived 7:13
long 53 :18  6 l :16
longer 7: I
look l3:20 l5:5

17:618:18 22:3
23:8,19 25:10,ll
35:3 37:6 46:2
56: l  I  59:9,16,19
59:216l.,20

looked 16:3,15 58:6
59:8

looking 10:5,627:l
Iose l5:12
losing 45: l2
lump 5l :12

main 31:9 55:3
making40:18 50:13

62:14
Management43:21
maneuvering 52:8
manner 3:9
March 3:4
M*k2:33:17
material25:8 38:17
materially 30:2
matter22:20,22

30:22 33:7 38:10
5l:12 52:10 54:5
54:14

matters 32:9 6l:-12
meanl2:616:14

20:7 2l:12,19
27:3 34:19 36:12
41:4 50:20 59:8
60:21

means 57:2
meet 20: I  l . l3 2l :6

24:6
meeting 2l :14
members 29:2 6l:9
mention 17:21
mentioned 2l:8

3 1 : 5
mere 39: I
merits 32:14 52:6

52:15
met 5:20 9:4 2l : l

27:19 40:13,22
4 1 : 1 9  5 0 : 1 5

meticulous 42: l2
middle 23: l5
mind 20:13 60:19
minimal25:5,6 27:3

58:7
minnows 58:l I
Minoli 3:20
minor33:8 62:6,6,8
minute 8:3 57:.2
minutes 3:6,6 4:16

48:12
misallocated 20:19
missed 9:212:4,9
misstep 52:12
modify 36:2
moment 32: l6
monitor 23:10,20
month26.'2
months l2:ll-14

56:10,14,20
Moran 36:5
motion 5:116:14,21

7:7,18 8:13,14,18
9 : 1 , 1 1  l 0 : 1 0 , 1 5
10:.16,19,21,22
I  l : 1 , 1 , 6  3 8 :  l 8
53:14

motions 8:15,17 9:3
l2:5 32:19,22

move5:3 8:625:21
55:19 ,19

moving ll:2125:14
25:16

N  2 : 6  3 : l
name4:5 28:22
nature l2:19

52:5
iudgment42:19
judicial T:8
July 5: l0,l I 10:21
jump38:6  58 :13

59:4
June 8:15 24:10,13
jurisdiction 22:20

33:6 38: l  |  49:12
49:14 5l:13

jurisdictional22:18
22:2133:6 49:9
49:18 5l:4,6,11

just ice 5l :13
justified 50:6

K
KATHIE l0:9,13

l l :9,1419:2,13
20:5 32:15,18
49:7,22 50:9,18
52:20 53:5,10
54: l59:13

keep 33:15 40:2
kept36:7 39:19

53:1  6
Kevin 3;20
kind 34:1,2
know I l :18 36:15

42:2143:4,12
44:2 45:2,19
47:21 53:13 56:16
56:18 57:5 58:8
59:11  60 :14

knowledge 43:8
known 32:10 33:14
knows 16:l 58:5

L
laboring 36: I I
large24:4 58:3
lzte 6:3,14 7:21,22

9:12l9:5,10
30:21 45:4 53:12

late-filed 8:14
law 5:17 13:12,13

l4:7 2l:2 23:l
33:2238:20 40:8
46:2,20 47:2,7,14
50:6 56:16,17

laws 5l :1,8
Iawyer 56;16
Lazarus 9:22 19:12
learned 18:6
leave22:14 39:3
leeway 10:3

necessarily 2 l:1 8
5 l : l  I

necessary 34: l2
need 33:18 43:4

44:22 6l:5
needed 29:14,19

36:3 44:2
needs 59:16
never 25:15,16 29:5

29:14 35:12,22
36:437:2138:14
38:15 43:22 45:9
48:7 54:15

nevertheless 43:20
new 8:3,22 9:13,13

32:9 45:13
niceties l2:7
nine22:5,7
normal 20:10
normally 49: l4
note 4l:2 47:19

49:l 54:19
noted  3 l :1  4 l :5

45:4
notes 56:6
notice l2:8 15:22

16:1217:15 30:14
4l:9

notified 29:14
notify 35: 13
notion 50:19 51.'2
November l7:10

56:9,14
novo 22:10
number 8:l 20:16

20:17,18
numerous 50:22

6 0 : l l
Nye 2:12

O  3 : l
objective 28:6
obligation 34:20

40: l
obstruct 7:17
obtain 29:12,18

35:9 42:19,20
obviously 34:19
occasion 44:5
occurred 54:10
offer 60:19
offered 17:19-20

5 3 : l  I
Office 2:14 3:19,20
off icer 5:18 18:18

19:22 2l:7 22:4
36:5 40:214l:2
42:8.1148:17

Oil9.22
okay28:15  31 :14

31:17,19 46:14
48:13 55:20 59:12
62:10

Olson 2:12
once 35:12
opening 30:18 55:6

60:2,3
operate 40:1
operated 38:15
opportunity 32:9

58:6
opposed 6:167:6
opposing 38:22

39:3,10
oral  4:18
Orchard 2:6
order 3:4,5 4:18

19:21 23:14 30:l
ordered 24: I I
ordinary 50:19
Oregon 42:22 43:l
original 32: l l
outcome 45:20

52:13 61:19
outlined 34:5
outset l0:20 I l:5
overrule 33:8

P
P  3 : 1
prge26:5 45:16
pages 40:16
parallel59:15
part  9:18 28:5

36:15 37:2,9
58:16  59 :19  61 :3
6l:6

participate 3:8
particular 5l :6

60: l
particularly 33:l I

4l:7
parties 3:10 32:8

6l:11 62:12
party 9:8 39:3,10
partyfs 38:22
pass 24:8
passage 15:15 24:3

58:4
passing 58:12
path 59:1

202-347-3700 Ace-Federal Reporters, Inc. 800-336-6646



penalty 59:14,19
60:6

perforated 24:12
performed l7:2
periods 32:19
permit  5:6 23:11

24:5 25:4 26:l
29:12,13,18 32:13
35:9,15 37:7,14
38:72 42:20 43:4
44:12

permits 45: l2
permitted 28:8,9
permitting 29:3
person l l :20 l5:10

50:13  56 :6  6 l : l
62:2

personal 51:12
persons 16:12
perspective 39:21
persuasion l3:21

l4:6
Phillip l:7 29:1
photograph 54:7
physically 3: l0
pick 31:16
picture 54:19 55:12
pig 6l :3
pipe 58:14 59:2,4
pipes23:22 24:9,20

37',22 55:5
place 5:1 8 23: I 6

24:1,10,14 40:7
54:15 55:6 57:10
58: l0

placed 55:1 I
plainly 34:2 38:19
plaintiff 8:21 15:6
Plaintiffs 17:7 23:9
plane 55:7,11
planes 58:17
planned 23:13
planning l8:15
plans 4:13
play 26:13 39:22
pleading 34:14

52:ll,l4 62:7
pleadings 32:7,11

33:8 38:21
please 12:18 28:20

28.,21
plenty 53:15
plural 6:10
Pocatello 2:15 7:14

ll:4 46:7,11,13

35:1,8 46:1 4'l:5
4l:13 52:20

policy 33:7 40:8
pollutant l5:9
pond 5:5 24:437:6

54:16
ponding 23:ll,l2
ponds 23:13
pool 54:13
pooling 23:6 54:6,8

54:9
portion 5: I
position 8:20,21

ll.'20 23:5 39:18
47:9

possibilities 38:7
possible 28: I I

6l:20
possibly 61:19
post 2:14 45:8,15
posthearing 45:8
potential35:2
potentially 34:2
Potter 5:l 16:1.3

l8 :3
power 22:10 50:l
practical 39:7

49:15 5l:21
practice 30:9,13

3l:22 33:14 46:13
practices 43:21

59:21
preapproval 49:20
precludes 34:6
prefer 46:17
preferred 45:20
prehearings 6:10
prejudice 10:4,1I

l l :15,17 12:19
14:12l9:3 38:17
38:18  39 :5 ,8

prejudiced 6:3 9:5
l9:ll,l5,l9 20:2
20:18 30:2 34:9
39:1,4 45:.10,14
45:17 -22

prejudicial 44: I 8
preparation 9:6,1I
prepare 8:8 15:20

60: l3
prepared 3:12 4:19

8:2 l5.3,4 28:18
preparing 9:7,9,12

29:8
preponderance

5:20 l4 :2 l5 :8

preponderant
2 l : 1 4

presence 36: l0
40:20

present 3:10 12:21
19:16 2l :18 44:19
44:22

presentation 13:21
14:4,5

presented 3: l5
22:17 30:5 37:17
50:1  5

presenting 3:22 4:6
presiding 5:18

18:18 19:22 2l:6
22:4 3l:l 36:5
40:21 4l:2 42:8
42: l l48:17

presumed 56:16
pretty 24:16
prevent 55:3,7

5 8 : l l
previous 9:7
previously 52:1
primary3:13 36:10

3 8 : 1 3
principle 52:13
prior 5: l0 6:1 I

l l :3 l2: l l , l4, l5
19:1234:8 39:14
56:10,14,20,21
60:14

pro 52:22
probably 58:7,7

6l:4
problem 3l:10,10
procedural l2:7

45:3 52:7
proceed 3:3,9 4:12

28:18,20 3l:20
44:20 46:3,21
6l:6

proceedings 2l :3
process 4l:ll 52:21
processed 38: 14
produced2T.,22
produces 39:9
professor l4:8
project l8:10 26:15

28:5,8 36:1,3,12
36:16,20,22 37:3
37:8,10 54:5,11
6l:6

proof 13:14 l4:9
l9:4 2014,19
22:9 40:10 4l:3,6

4l:20 46:17,18,21
4 7 : 3 , 1 1 5 0 : 1 1 , 1 3
59:14

proper 46:22 52:6
52:14

properly 5:18 46:20
proposition 6l: l3
PROTECTION 1:2
prove 5:19 l5:6,7

l5 :16 ,18  l8 :20
47:20 59:18

proved l4:2 22:ll
47:5

provide 32:8 6l:15
proving 20: I I
provision l3:3,4

2 7 : 1 5  3 6 1 7
provisions l3:6

27:16
puddle 55:13
pult  45:13
pulling 45:3
purpose 5:2 25:l

26:12,16,19 32:12
37:1038:13 52:14

purposes 7:7 2l:13
push 14:7
put 8:20 12:8 l3:18

l5 :11  18 :8 .21
20:223:9,16
24: l l27:19 3l :3
39:12 40:19 43:7
45:5,6

putsS:2|17:22
p.m62:21

qualify 33:ll 44:ll
5 5 : 1  5

qualifying 26:21
question l6:6,7

l7 :18 ,19  l9 :3
20:13 22:14 23:4
23:16 24:4 28:9
3l:4 46:15 54:3
5 7 : l 0 , l l

questions 5:22l8:9
27:6 49:6

quite l2:4 13:12
20:12 34:21 58:21
62:1,3

quote 30:19 32:6,12
38:2152:9

R
R  l : 2 1  3 : l

rabble 60: l2
Racine 2:12
raise 5: I 6 6:2 8:3

12:15 33:2 56:21
raised 4:18 8:9,22

l8 :13  19 :10 ,21
29:22 30:ll,12,16
32:2,5,2033:5
34:7  50 :5  51 :15
5l:17,20 52:16
53:18 ,19

raises 8:18
raising 6:7,9,11

22:17 6l:8
Randall 4:7 56:7,8
rationale 49:8
reach 28: I
reaching 62:19
readily 37: 14
reading4T:.17
Ready 3:16
real 9:8
reality 52: l6
realized 35:8
really 14:18 43:22

6l:17
reason 7:7 10 17

12:7 35:5 39:2
60:13

reasoned 42:12
reasons 33:3
rebut l4:7,11,19,21

15:3 ,4 ,14 l7 :21
19:19,20 4l:3,6

rebuttal3:.7 4:14,16
8:8  9 :13  12 :22
15:20 l8:8 39:12
44:20 48:4

rebutting 18:4
recalcitrance 60:9
recall 53: 14
recapture26:22

27:15,16,21 59:16
59:22

recaptured2T:21
28:6

receive 34: l3
received ll:l
record ll:7 12:13

13:1815:12 19:20
20:212l:4,8,22
22:6,8 23:5 40:15
4l:13,15 48:21
53: l0 56:5,1 I
6l:2162:3

recourse 46: Ipoint 15:10 24:4

In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Mav 3.2007

Page 58

202-347-3700 Ace-Federal Reporters, Inc. 800-336-6646



In Re: J. Phillip Adams, Docket No. CWA-I0-2A04-0156
Mav 3.2007

Page 59

request 49:5
require 30:12,14

32: l
requirement 24:6

25:4 27:14 29:16
34:14 35:15 44:13
60:5

requirements 5:21
l3 :9 l l :1224:7
25:18 27:3,19
28:10 57:13

requires l0:l
research 34:20
reserve 4:14,16
reservoir 54:16
resorted 35:17
resource 25:5
Resources 24:13

38:8
respect 6:l 19:5

33:4
respond 23:14

6l:22 62:l
respondent 4:22

5: l  l ,19 13:12,14
l8:2 2l:5 22:9
23:17 29: l50:10
56:6,12,19 60:10
6l:2162.,5

respondents l3:22
2 0 l l

respondent's 26:4,8
47:19

Respond's 58:22
responsibility 40:6
result 23:7 34:13,14

48:6,6,7 54:5,11
resulted 62:7
results 39:8
retained 52:2153:2
review 12:19 16:2

20:10 22: l l
revisit l l:12
re-sort 46: I 8
r ight 7:14 l5:5

2 l :15  26 :15  34 :17
57:17 60:7,22
6l:5,14

ringer 35:7
river 28: I I
road 5:3,4,13 8:7

13:6,7,15 17:4,8,9
23:7 24:8 25:19
26:16,20,21 27:19
29:8,10,10,15,21
30:10,17 32:l

35:14 36:17 37:9
37:17  38 :3 ,14
40:17 4l:17,19
42:6,18 43:12,20
44:.5,6,10,11
47:20 54:18 55:5
58:20 59:17 6l:2

roads 13:3
rule l1:3,6 30: l2

32:8
ru led  l0 :19  l l :10
rules 30:9,1 l , l3

3l:22 5l:16
rul ing l0:10,15,16

l9:.7,12 20:6
running 48:1 I 55:5
runs 58:19
Ryan 2:3 3:17,18

4:1,2,12,15 6:8,17
6:20 7:3,22 8:12
9:2010:8,12,17
ll:ll,l7 123
l3:l 14:17,20
l6 :18  l7 :6 ,18
18:14,17 l9:8,18
20:9 2l:4,16,21
22:2123:8 24:18
25:3 26:17 27:2
27:10 28:7,13
56:2,3 57:4,18,21
58:1 ,5 ,13 ,18  59 :3
59:10  60 : l  6 l :7
6 l : 1 8

S
S  3 : l
satislied 43: 14
saw 26:9 52:18
stying4:2|7:16

26:13,18 36:14
39:7 40:l4l:13
45:19

says l7:8 25:12
26:2,5 30:19 37:7
37:8,10

scenario 28:5
scheduled 9: l4
SCOTT 3:24:3,8

4 : 1 1  8 : 1 0  l l : 1 9
12:18  20 :15  2 l :10
2l:17 23:3 24:15
24:22 26: l l ,18
27:6 28:4,13,17
28:20 3l:.7,14,19
33:17 36:8 40:9
44:14 45:18 46:7

reduced2T,'22
reflect 53: I I
regard 22:5 36:22

57:6
regarding 30:8

40:20 49:2
Region 2:512:20

12:2144:18,21
46:16 54:6 57:3

Regional2:4
Region's 44:19
regulate 49:17
regulated 6l:10
regulation l3:8

18:.10 25:6,11,12
26:13 2' l :20

regulations 6:19
25:7,19 27:4,12
33:21

regulator 6l:15
regulators 36:20
regulatory l3:4,6

25:2
REICII6:5,13,18

6:22  7 :15  9 :15
l0 :5  14 :14 ,18
16:7 l7:3,13
18:12,15 22:13
34:15 4l:12,21
42:4 43:11.22
59:7,12

reject 52: I I
rejected l8:ll
rejecting 20:17
relates 25:2
relating32:7
relation 46:9 58:10
relevant4:20 l3:2

13:5
relief 19:16
remand 46:.5,19
remanded 42:9

47:2
remanding 2l:2

46:2
remarks 3: l2
remedy 19:4
rendered 45:16
reply 45:8,15 67:22
replying 39:21
REPORTED l:20
reporters 7:10
representation

56:19
represented 35:14
representing 28:22

46:14 48:9,13
54:2 55:20 56:2
57:.1,16,20,22
58:2,9,15 59: I
60 :16  61 :8  62 :10

scrap 61:6
screening 58:9
se 52:22
Seattle 7: I I
second 3l : l l  32:12
secret 33:16 36:7

39:19 56:17
sect ion 5:6,13 l3: l

l3 :2 l4 : l , l  25 :10
25: l l29: l l

sediment 24: l9
see l7:7 23: l l , l8

23:2227:5,8
3l:15 34:2239:17
46:14 48:10,15
58:2162:4

seek 19:17
seeking 19:4,6,7,8

58:3
seen 24: 19
self-executing 9:16
semantics 54:14
sense 43:6
series 9:22
serve 5:5 26:20
set27:3,11,19
settle 60:5
seven 37:9
severely 6:3 9:5
share 48: 14
shift l4:6
shifted 2l:7 30:3

4l:5
short  16: l l  17:14

20:6 37: l l
show 14:10,1 l ,14

2l:5 23:19 27:18
27:20 3O:18,20
39:4 50:6 54:7

showed 17:10 29:9
54:7

showing 13:15l4:4
l4:4

shown l0:3,4
shows 50:16
side 3:5

38: l  39 :17  4 l :5
44:4 48:15 49:1,3
54:22 55:4,7
57:13,15

singleT:12 22:7
sit27:7
s i te  l6 :14  l7 :16

48:20
sitting 56:8
situation 7:5 8:5
s ix  5 :10  6 :11 ,15  8 :1

8 : 1 6 , 1 6  9 : 3 l 2 : 9
l2: l l , l4, l5 15:22
16:6 32:21 56:9
56:14,20,21 60:14

Sixth 38:22
ski l l52:12
slew 43:5
slowly 3l:8
smal l5: l  38:9

5 5 : 1 3  5 7 : 1 8  5 8 : 1 1
somebody l7:15
soon 52:17
sophistication

6l:12
sorry 10:12,13

53:22
sort37:1 54:10
sorts25:22
sought 47:5
sounds 16:14 17:13

6l.'2
source l5:10
southeast 5;2
spared 60:21
speak3 l :8 ,1135:7

53:17
specilic 16:5,15

17:16 25:8,9,13
30:10  53 :15

specifically l0:19
1412 18:19 40:19
5 l : 1 4

specificity 53:21
specified 3:5
spends 29:12
spent29 :1740:16
spoke 56:7,9
stage 45:4
stand 16:20 37:22

39:16
standard 2l:14 '

5 1 : 1 9
standing 56:8
standpipe 26:9
standpipes 23:16

sides39:22 40:17
similar 15:2146:15
simple22:2
simply 8:7 27:18

29:14 30:14 37:16

242-347-3700 Ace-Federal Reporters, Inc. 800-336-6646



thoroughness 48: I 6
thought 20: l6

36:20.21 58:15
thoughts 48:14

55:22
thousands 29: I 8
th ree4:17  6 :10

17: l  29:13 35:7
38:5  48 :  l8  53 :9
6 0 : l l

Thursday l:16
t ime 3 :6  4 :14  5 :12

8:6 ,1  l , l3 , l8
12 :21  16 :124:15
24:2127:5  32 :10
32:18,20,2233: l
33 :5  35 :13 ,16
36:2,9,1137: l l
47:12 48:10 50:5
52:20 57:ll 62:4

timely 5:16 6:2
times 62:6
today 3:8 4:19,20

5:16 29:16 30:5
53:20 62:ll

to ld 36:15,18
top24:20 55:2 59:2

59:3
town 7:9
tracks26:12
transcript 26:5
treat 9:18,19
treating l0:7
treatise 56: I 8
tr ial  8:16 l2:8,15

l9 :  l6  50 :16
tried 60:4
troubled 50:18
true 36:19
truly 17:21 l8:21
trump 45:3
trust 3: 1 2
try l4:7 l8:5 20:22
trying 7:16 29:13

2 9 : 1 8  3 8 : 5  5 l : 1 2
6l,'2,13

turn 58:21
twist 49:14
two 10:21 l2:l0

32:6 33:3 37:7
53:3,8 54:19
55:14

type 44:11
Typically 50:12
T.J 4:5,6,10 28:16

28:19,21,22 31:13

23:18,22 24:1,9
24:13 579-12

standpoint 37:3
start4,.219l.12

25:17
state 47: l5
stated26:7,9 60:2
statement 30: l8

39:I 47:22 60:3
62:5

States I :2 9:8 I 5: I I
28:2

stating l8:2 29:5
3l:21

statute l3:7 27:22
34:1  8

statutes 13:4
statutory 13:2
STEIN 10:9,13 l1:9

l l :1419:2,13
20:5 32:15,18
49:7,22 50:9,18
52:20 53:5,10
54: l  59 :13

stop 23: 1 5 33:1 8
stream 57: l7
Street 2:6,13
strict 30: l4
strike 8:13 9:1

l0 :11 ,16 ,19 ,21
ll:.1,6,21

strongly l2:4
structure 38:2,9

49:3 54:15
student 56:17
subject 22:20 5112
submit 29:l I
submitted 26:l

38:12 60:7
subsequent 38:12
substantial39:5
substantially 34:9

43:15
successfully 4l:3
suffered l2:20
sufficient 14:16

2l:5 39:2 42:14
suggesting 26:15

57:1  58 :16
summer4:22 5:8,9
support 13:18

15:12 2l:9,22
22:639:20 4l:15
42:2.15

supported 40:8
48:21 50:8

supporting 40:15
supports4l :13
supposed l2:6
Supreme 52:9
sure 6:15
surprise 57:3
switches 15: 14
system 58:17

t_
table 3: l8 4:7
take l4:12 38:10

39:17 49:11.22
62:18

taken 52:3
takes 58:20
talk4:19 34:16
talked2T:12
talking 33: l9 58:3
technical l6:5,5

3l:10 34:14
technicalities 32:14
technophile 23:21
Teleconference

2 : l l
telephone 62: I
tell 16:3 26:14
ten 55:14
tens29:17
terms 59:16
test 39:7
testified 16:19
testify 17:16 18:12
testifying 3 l:6
testimony 17:19,20

l 8 : 1  2 l : 1 3 , 1 3
26:4,4 36:5 37:17
56:12

THACKER l:21
thank4:8.10 28:13

29:2 54:l 55:21
56:1,3 62:9,14,20

thanks 62: 12
thing 36: l6 6l  :  l4
things 37:7 59:20
think7:4 9:20

10:22 19:20 22:19
23:1  31 :9  33 :10
33:18,20 34:5,9
34:15 40:7 47:1,9
5l:9 53:4 55:21
60:16 61:7 62:17

third 30:3
Thomas 2:ll 56:7
Thore42:22
thorough 42:12

3l:17,21 32:17
33:3 34:4 35:4
37:4 40:12 4l:18
42:1,1 43:17 44:4
44:2146:5,12
47:l 48:15 49:10
50:3 ,12  5 l :9  53 :1
53:7,13 54:12
56:1

ultimately 12:16
23:13

unavailable l6:13
underneath 54: I 8

55:5 58:20
understand 6:5

7 :15 ,16  26 : l l
43 :18  45 :18

understanding3:14
43:9

unduly 45:10,17
unheld 30:7
United l:2 9:8

l5:ll28:2
upheld 48:22
uphold 49:5
upstream 55:4
use 28:2 37:5 43:6

45:l
useless 35:9
U.S 2:5

v 42:22 52:lO
value 3:13
valves 38: I
Veldhuis 27:17
vertical 24:1.9 26:9

58:14,17 59:4
video 3:8 29:3
v iew9:15 14 :16

48:1  8
vigorously 45:7
v i i  14 :13  l5 :15
violation 34:21
violations 5l: I
visited 48:19
volition 23:17
volumes 47:17

__w
wait 8:2
waited t2:10,15

56:21
waived 6:6,87'2,5

9:18,19 l0:7 l9:7
19:10,14 20:'7,8
22:22 30:2

waiver 6:19:16
10:6 20:17 22:14
22:18 ,19  30 :8
44:15

want22:13 26'.ll
35:3 62:12

wanted 6:21
Washington 1;3,15

7:12
wasn't 8:5 29:19

53:2
water l5:7,9,10

17:1223:6,71
24:3,3,12,14,19
24:2133,,2134:5
36:17 37:21,22
38: l ,7, l l  49: l l
49:16 50:21 54:4
54:10 ,15  55 :17
59:2

waters 9:8 28:1,3
way l0 :18  I  l :15

l5:5 25:5,15 27:l
35:l39:4 59:15

ways 61:16
Wednesday 9:14
week 34:8
weeks 8:16,16 9:3

12:9
weigh 50:4
weighed 40:22 48:2
weighing 40:18
welcome4:9
went5:9 47:22

48:17 60:7
whatnot26:22
whatsoever 21 :9
whittle 5: I 5
wide 55: 14 57:20
wildlife 40:20
wish 4:13
withstanding 7:17
witness 7:13 16:13

3 l : 3  3 9 : 1 5
witnesses 2l :20

37:17  47 :8
wondering 5l:4
words 59:17
work16:15 20:21

62:16
working 62:15
worth 48:19
wouldn't 53:20

In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Mav 3. 2007

P a g e  7 0

202-347-3700 Ace-Federal Reporters, Inc. 800-336-6646



wraps 53:17
wrong 40:5
wrote 35:21

22.15 6:14
22.15@) 10: l
22.24(r) 13:20
27 3:4
27th 5:10

x  l : 5 , 1 0

Y . _
yard l4:8
year 24:ll
years 5:8 29:.7,13

30:21 35:7,11
38:5 39:14 53:3,9

3 l:16 20:18 58:22
30 3 :6  45 :15
309 60:5
323.4(a) l3:5
323.4(a)(6) l3:15

25:7 27:13
33l3:5 25:7

0
06-06 1:7

4th 56:9
401 l3 :1
404 5:6 6:4 20:7

24:5  26 :129:12
29:12 30:l 35:9
37:7,14 38:12
42:20 43:3 44:12
56:18 ,18

404(f) 5:16,21 l5:l
l9:9 203,14 25:4
56:17 57:8

a0a(fl(l)(E) s:13
l3:2 27:8

4322:3

I  5 :16  8 : l  20 :16
27:l0,ll,l4

102:517:7,7 35:20
54:6

1Oth 39:6
ll23:10
12 23:9,18 24:20

26:lO 54:21 58:21
l2-inch 54:20,21
l39l2:14
14352:6
l5 13:8,9,15,19

14:11 ,15 ,19 ,21
l 5 : 4 1 7 : l l 2 2 : 1 , 5
27:13 32:8 40:16
4l:.14,15,22 42:2
43:14

18 55:3
18-inch 54:20
l 9  5 : 1  I

5014:8
539 56:l I
556 56:1 I

_ 7
767 26:5

2
2 5:17 2O:17 27: l l

27 :14
2244 62:21
20-Ioot23:12
20014:22 5:8 16:22

17:10 30:21
200224:10,13

3O:21
2004 53:4 56:9,14
20055:9 ,10 ,11  8 :15
2007 1:16 3:4
2012:13
208-232-6101 2:16
208-232-6109 2:16
208-378-57442:8
21st 10:21

8
83204-1391 2:15
837062:7

90 58:20

In Re: J. Phillip Adams, Docket No. CWA-10-2004-0156
Mav 3. 2007

Page 71

202-347-3'700 Ace-Federal Reporters, Inc. 800-336-6646



72
CERTIFICATE OF NOTARY PUBIJIC & REPORTER

r, DONALD R. THACKER, the off icer before whom the foregoing

deposit ion was taken, do hereby cert. i fy that the witness whose

testimony appears in the foregoing deposit ion was duly sworn; that.

the testimony of said witness was taken in shorthand and thereaft.er

reduced to typewrit ing by me or under my direction; that said

deposit ion is a true record of the testimony given by said witness;

that r am neither counsel for, related to, nor employed by any of

the par t ies to  the act ion in  whlch th is  deposi t i -on was taken;  dnd,

further, that r am not a relati-ve or employee of any attorney or

counsel employed by the part ies hereto, nor f inanciatly or

otherwise in terested in  the outcome of  th is  act ion.

Notary P
D isL r i c t of Columbia

My Commission Expj-res : MAY 14, 201 -L


